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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF WASHINGTON 
COLVILLE CONFEDERATED TRIBES , 
Plaintiff, 
v. 
) 
) 
) 
) 
) 
BOYD WALTON, JR., et ux, et al . , ) 
STATE OF WASHINGTON , Interv. Deft., ) 
Defendants, ) 
Consolidated with 
UNITED STATES OF AMERICA, 
Plaintiff, 
v. 
WILLIAM BOYD WALTON , et al., 
Defendants. 
TRANSCRIPT OF PROCEEDINGS 
Volume VIII 
Pages 1530 - 1748 
Spokane Calendar Tues., April 11, 1978 
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COURT AEPOATEA 
SPOKANE, WASHINGTON 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF WASHINGTON 
COLVILLE CONFEDERATED TRIBES, 
Plaintiff, 
v. 
) 
) 
) 
) 
) 
BOYD WALTON, JR., et ux , et al., ) 
STATE OF WASHINGTON , Interv. Deft.,) 
Defendants, ) 
Consolidated with 
UNITED STATES OF AMERICA, 
No. 3421 
9 Plaintiff, 
10 v. 
11 WILLIAM BOYD WALTON, et al., 
Defendants. 
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BEFORE: 
No. 3831 
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The Honorable Marshall A. Neill, Judge 
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DATE: 
April 11, 1978 
APPEARANCES: 
For the Plaintiff 
Colville Confederated 
Tribes: 
MR. WILLIAM H. VEEDER 
Attorney at Law 
818 - 18th Street 
Washington, D.C. , 20006 
MR. STEPHEN L. PALMBERG 
Attorney at Law 
Legal Office 
Colville Confederated Tribes 
P. 0. Box 150 
Nespelem, Washington, 99155 
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For the Defendants 
Walton: 
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State of Washington: 
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United States of 
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MR. RICHARD B. PRICE 
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Omak, Washington, 98841 
MR . CHARLES B. ROE, JR. 
Senior Assistant Attorney Gen. 
Temple of Justice 
Ol ympia, Washington, 98504 
MISS LAURA ECKERT 
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MR . ROBERT E. MACK 
Assis tant Attorney General 
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Olympia, Washington, 98504 
MR. ROBERT M. SWEENEY 
Assistant u. S. Attorney 
Box 1494 
Spokane , Washingto n , 99210 
MR . BILL BURCHETTE, 
Trial Attorne y 
Land & Natural Resources Div . 
Depart ment of Justice 
Washington, D.C., 20530 
MRS. J UDITH CORBIN 
Assistant U. S. Attorney 
Box 1494 
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I IN THE DISTRICT COURT OF THE UNITED STATES 
2 FOR THE EASTERN DISTRICT OF WASHINGTON 
3 COLVILLE CONFEDERATED TRIBES, ) 
Plaintiff, ) 
4 ) 
v. ) 
5 ) 
BOYD WALTON, J R., et ux., et al., ) 
6 STATE OF WASHINGTON, Interv. Deft.,) 
Defendants, ) 
7 
Consolidated with 
8 
UNITED STATES OF AMERICA, 
9 Plaintiff, 
10 v. 
11 WILLIAM BOYD WALTON, et al., 
Defendants. 
12 
13 BE IT REMEMBERED: 
No. 3421 
No. 3831 
14 That the above-entitled action carne on for hearing 
15 and determination on April 11, 1978, having been continued 
16 from March 23, 1978, before the Honorable Marshall A. Neill , 
17 Judge, in the District Court of the United States , for the 
18 Eastern District of Washington, Spokane, Washington, the 
19 plaintiff Colville Confederated Tribes appearing by Mr. 
20 William H. Veeder and Mr. Stephen L. Palrnberg; the defendants 
21 Walton appearing by Mr. Richard B. Price ; the defendant State 
22 of Washington appearing by Mr. Charles B. Roe, Jr., Miss 
23 Laura Eckert and Mr. Robert E. Mack , the plaintiff United 
24 State s of America appearing by Mr. Rober t M. Sweeney, Mr. Bill 
25 Burchette and Mrs. Judith Corbin ; 
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Morning Session 
April 11 , 1978 9 : 00A . M. 
THE BAILIFF : This Court is reconvened 
following recess. 
THE COURT: Good morning. 
COUNSEL IN UNISON : Good morning , Your 
Honor. 
THE COURT : I guess we were on cross-
examination of Mr . Robinson by Mr . Price when we 
recessed. 
MR. PRICE: That is correct, Your Honor . 
THE COURT : You may continue . 
CHARLES S . ROBINSON , called as a witness herein, 
having been previously sworn 
on oath , testified a s f o llows : 
11 CROSS-EXAMINATION CONTINUED 
19 BY MR . PRICE : 
20 
21 
23 
24 
25 
Q Good morning , Mr. Robinson . 
A Good morning, Mr . Price . 
Q I believe when we left off that I was making some 
inquiry as to the extent of the aquifer in the 
northern portion of the No Name Creek within the 
No Name Creek watershed boundaries , and i f I recall 
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your te s timony correctly, you identified approximately 
a third of the aquifer at least on the surface area 
as appearing above and to the north of the northern-
most well which constitutes part of the Colville 
irrigation project ; is that correct? 
A That is correct . 
Q And according to one of the exh ibits we had up there , 
it appeare d that even with the extensive pumping 
during the 1977 irrigation season that that northern 
portion of the aquifer was not affected very much at 
all ; is that correct? 
MR. VEEDER : May I have that question read 
back . 
I ' m sorry, Your Honor . I only got part of Mr. 
Price 's question . 
THE COURT : Restate the question. 
MR . PRICE: All right . 
Q We had one additional exhibit when you were testifyin~ 
here previously of the water table levels at their 
high point and low point . Do you recall the number 
of that exhibit? 
A I believe that is Exhibit 19-4 . 
Q And do we have that exhibit? 
A It is on the easel , the far easel , sir . 
Q Would you mind referring to that , please. 
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And in comparison to the water level table south 
of the Paschal Sherman irrigation well and Piezometer 
M-3, the water table was affected relatively little 
to the north of that in the aquifer in comparison 
to how it was affected south of those well locat ions ; 
is that correct? 
A The draw d own to the north of Piezometer M- 3 was less 
than t hat t o the south of M-3 . 
Q And I believe it was your testimony t hat a well, 
irrigation well to the north of the Paschal Sherman 
well in that area would be able to draw upon that 
resource of water in that portion of the aquifer ; is 
that correct? 
A Yes , as the other wells do, it would draw on the 
same resource . 
Q Okay . Another point that we had touched upon was 
your testimony that as Omak Creek flows acros s No 
Name Creek Valley and heads northwest and flows , 
surface, out of the No Name Creek Valley down to 
the Okanogan River, that you indicated there was a 
lining , a settlement lining underneath the Omak Creek 
that prevented much of that water from percolating 
into the No Name Creek aquifer; is that correct? 
A The alluvium , the modern alluvium which is formed 
by Omak Creek over time, has sealed itself in part 
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by sediments and so it retards the leakage from Omak 
Creek into the No Name Creek aquifer . 
Q It is not your testimony, then , that this seal is an 
impermeable seal and that no water is able to percolate 
into the No Name Creek aquifer? 
A It is my test imony that there is some natural 
infiltration from Omak Creek to the No Name Creek 
aquifer . 
Q And does that infiltration occur more at different 
portions of Omak Creek as it flows across the No Name 
Creek Valley? In other words, the higher up you go 
toward the falls on Omak Creek, the permeability of 
the soil would be greater than as you get further 
down the alluvium where you might run into more 
fine sediments? 
A I have no evidence to make such a statement . I don ' t 
know where t h e infiltration takes place or wh a t t he 
relative permeability of the bed of the Omak Creek 
is and where. We only have data which measures that 
amount of infiltration with time but we can't, or I 
can't specifically state where that infiltration 
takes place in that reach of Omak Creek where it 
crosses the No Name Creek aquifer. 
Q All right , and what data are you referring to that 
gives you a basis for calculation of the amount of 
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water that infiltrates from Omak Creek into the No 
Name Creek aquifer? 
A This was based on the testimony of Mr. Watson. 
Q So, you are relying on his testimony? 
A Yes . 
Q It would appear, based on Mr. Watson ' s testimony of 
550 acre-feet o f firm annual water supp l y that during 
the past irrigation season and into this year we 
have had more water than that recharging into the 
No Name Creek aquiferi is that a fair statement? 
MR . VEEDER : I object, Your Honor. 
This goes far beyond the direct examinat ion with 
this witness , far beyond. 
THE COURT : Well ,· 
MR. PRICE: Your Honor, they have put on 
an exhibit that I believe was presented by Mr. 
Robinson projecting the low level and the high 
leve l o f the water table at a certain date and I 
am assuming he must have some information upon which 
to base that exhibit . 
THE COURT: Objection overruled . 
A I ' m sorry . I lost the thrust of the question . 
Q All right, I ' m suggesting, Mr. Robinson, that with 
the amount of water that was wi t hdrawn during the 
1 977 irrigation season and the amount that flowed 
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out as a result of the spring zone discharge, being 
somewhere in the amount of 1,000 to 1100 acre- feet 
and with the recharge that we now have evidence of 
as of today as shown on Exhibit 19-4 and even more 
since then since that exhibit was drafted , that there 
has been more than 550 acre-feet of water recharged 
into the No Name Creek aquifer . 
MR . VEEDER : I renew my objection , Your 
Honor . This exhibit doesn ' t purport to show any 
calculated quantities of water . It simply shows 
water levels and this witness didn ' t testify in 
regard to that subject. 
THE COURT: Overruled . 
A !-ir . vJatson testified to that fact that there was 
more than 550 acre-feet of water . 
Q Okay. 
A Recharge since the end of the pumping season in 
1977 . 
Q But did not Mr . Watson testify that his calculations 
of 550 acre feet, weren ' t they based on his study 
of the 1976 and 1977 irrigation years? 
A No . 
Q Okay . Mr . Robinson , if you would assist me now, 
go back to the United States exhibit that we referred 
to earlier, please . 
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The area marked on U.S. Government Exhibit No . 
2 identified as area 1, where would that correspond 
with the General Geology exhibit of the Tribe which 
you have been referring to? 
A Under direct testimony I marked the approximate area 
of segment 1 on Colville Exhibit No . 6 and put my 
initials on i t and the date . It is shown by two 
short lines to the east of the Omak Creek Val l ey 
and two short lines to the west . It approximate l y 
comprises the northwest quarter of Section 9 and the 
northeast quarter of Section 8 of Township 33 , North . 
Q All right , and as I recall, you were having some 
question about the U. S . exhibit by virtue of the 
fact that it didn ' t take into account certain 
specific yiel ds within the orange colored area within 
that segment that you colored orange , the yellow 
segment area. 
MR. VEEDER: Object to the form of the 
question . He said you had some question . I don ' t 
know what that means , Your Honor . 
THE COURT : Overruled . This is on cross-
examination . He has a lot of leeway . 
Q (By Mr . Price) Is that correct, Dr . Robinson ? 
A I ' m not sure that I understand your question , sir . 
Q As I recall your testimony , you indicated that the 
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specific yield in that segment area number l could 
range from .OS up to . 25, a wide range of specific 
yield within that particular segment of area 1 . 
A Yes, there would be . 
Q My quest i on is , what area on your exhibit , the 
Colville exh i b it , would constitute the specific 
yield area o f . 25 , let ' s say? 
A I don ' t know exactly which area would constitu te 
that because we made no efforts to measure specific 
yield . The alluvium along Omak Creek would have a 
higher specific yield based upon my experience than 
would the lake beds which are the northeast quarter 
of Section 8 . They would have a low· specific yield . 
Q Now, what color would they be? 
A They are the orange color that you are refer ring to . 
Q All right . 
A The yel l ow wh ich is labeled Qal and which i s the 
alluvium a l ong Omak Creek would have a h igher specific 
yield, as would the material, the No Name Creek 
aquifer, which is labeled Qowl. 
Q Which is colored in green . 
A Which is colored in green, yes . 
Q Would it be a fair statement to say that your higher 
figure of . 25 specific yield would basically 
encompass t he green colored portion encompas sing 
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the No Name Creek aquifer? 
A I couldn ' t say that that figure -- there would be a 
lot of variation within the specific yield within 
segment 1 even within the green portion . Any -- it 
is impossible, as far as I ' m concerned , to be able 
to say exactly that all of the green area has a 
specific yield of .2 5 or all of the orange area has 
a specific yie l d of .05 . I was 
Q Let me put 
A -- giving a range as I would anticipate had I had 
the opportunity to make the detailed examination of 
those specific yields . 
Q You did have an opportunity; did you not? 
A No, I --
Q Mr. Robinson, 
A No, I didn ' t take the-- there was no reason to 
measure those specific yields and so I didn ' t take 
the --
Q Well , wait a minute. You said you could have if you 
would have had the opportunity. How long have you 
been working on this proj e ct? 
A A little over two years . 
Q Okay and you are saying you didn't have the opportu-
nity , then. My point is that if the United States 
Government used a specific yield of .05 for the No 
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Name Creek aquifer for in that area , the most they 
could have done is understate it, the value, rather 
than overstate the value; is that not correct? 
No, that isn ' t. 
So, you are saying , apparently your range that you 
testified to when we were in court whenever it was , 
of . 05 to .25 is not accurate. Your range would go 
lower than .05; is that what you are now saying? 
Yes, it is possible that it would go below .05. 
Why did you use the range . 05 to .25 when you 
testified under direct examination? 
Based upon my experience and looking at the materials, 
I would -- it was an estimate that the range could 
be in that order, but I have not measured it, and 
I can't specifically state, and , of course, the 
U.S. Geological Survey, in assigning the value of 
.05 assigned it to all types of material, made no 
distinction between the different types of material. 
You don't know that, do you , Dr . Robinson? 
They presented it on their Exhibit 2 and in their 
report which I believe is U.S. Exhibit 1. 
And based on your range of .05 to . 25 they certainly 
couldn't have overstated it. They would have used 
the lowest range of your figure ; wouldn't they, the 
lowest figures in your range. 
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A They used the lowest figure in my range. 
Q Al l right, so they can' t be criticized for overstating 
the amount of water that might have been yie lded in 
that area; can they? 
A Yes, they can. 
Q I see. Would a specific yield in the green portion 
of the No Name Creek aquifer referred to as area l 
yield water sufficient for commercial quantities for 
pumping for irrigation? 
A In my opinion, yes. 
Q It would? 
A It would. 
Q So, actually, the area co lored in orange in the 
north portion that we are referring to possibly 
could even yield additional water ; is that correct? 
A No. 
Q Why is that? 
A It is a very fine grained material. It is lake beds 
which does not have the ability to transmit water 
readily to wells. 
Q But even at .05 in the No Name Creek aquifer we are 
still going to find ability to create and develop 
water fo r commercial , in commercial quantities. 
A I have never stated that the specific yield of the 
No Name Creek aquifer was . 05 . 
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Q No . I'm just asking you, at .05, would it? 
A I do not - - it would not be my opinion . You cannot 
get water for irrigation purposes out of a formation 
that has a specific yield of . 05, a significant 
quantity of water to support an irrigation project. 
Q I thought just a few seconds ago you said that was 
possible . 
A I did not say that was possible , sir. 
Q Okay . Mr. Robinson, if I understand your previous 
testimony correctly, you indicated that you have in 
the past as part of your expertise determined the 
specific yields of materials on other projects other 
than this one; is that correct? 
A I have de t ermined them on other projects , yes . 
Q And y ou made reference to a project , some 18 months 
ago , or something, where you may have employed t hat . 
A Yes, sir. 
Q I may have the time period wrong . 
A I believe my statement was 12 to 18 months ago. 
Q Where was that project? 
A That project was north of Commerce City in the 
Valley of the Platte River in Colorado . 
Q Were you involved in determining any groundwater 
hydrology ? 
A Yes . 
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Q In that study did you make any determination of the 
storage -- were you concerned about a particular 
aquifer, the amount of water that might be available 
in a particular aquifer? 
A I was concerned about a particular aquifer . I was 
concerned about the movement of water, not the 
volume of water. 
Q Okay. Did you determine any storage capacity of 
that in that study? 
A Not of water . 
Q Storage of what , did you determine? 
A Petroleum products. 
Q Is that calculated somewhat on a similar basis to 
water? 
A Yes . 
Q So, it is possible to make those calculations both 
of specific yield and of the storage of a particular 
aquifer ; is it not? 
A If you have adequate control data. 
Q Okay. And you were on this project for two years, 
yourself? 
A Yes . 
Q Plus you had the additional information from Mr. 
Watson and Mr. Kaczmarek and I believe it is Mr. 
Watson ' s testimony that this has been one of the 
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most extensive studies for .the. volume of water 
of this size that he is. aware of. 
MR. VEEDER: Your Honor, this is repetitious 
and we have gone through it before in earlier cross-
examination. We have gone through it twice already. 
THE COURT: Sustained. He has asked and 
answered that. 
Q (By Mr. Price) Mr. Robinson, based on the withdrawal 
of water in 1977 and recovery through April of 1978 
it is obvious that the f igure of 550 acre-feet for 
recharge in the No Name Creek aquifer is not accurate 
or applicable during that time period; isn 't it? 
A No, I don't agree with that. 
Q You don ' t agree with that? 
A I don ' t think the number is applicable . 
Q Well, let me clarify that. Do you thin~ 550 acre - feet 
is an appropriate amount of water that has been 
recharged in the No Name Creek aquifer since the 
end of the 1977 irrigation season? 
A There has been 500 -- yes, 550 acre-feet applied 
since the end of the 1977 and testified to by Mr . 
Watson. 
Q And are you aware that Mr. Walton's well at the 
present time is within four inches of the start of 
the 1977 irrigation season? 
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A I am not aware of that. 
Q If you were aware of that, would your opinion still 
be that there is only 550 acre-feet of recharge into 
that aquifer since the end of the 1977 irrigation 
season? 
A I never made that statement. 
MR . VEEDER: Counsel is misstating the 
testimony that went into the record with Mr. Watson 
and I realize I am objecting all the time this 
morning, but this line of inquiry, Your Honor, there 
are misstatements going in here by Counsel and he 
asks this witness who did not testify to this 
material and I object . 
THE COURT : I don ' t have a personal 
recollection of that testimony , but you can rephrase 
the question as a hypothetical. 
Q (By Mr. Price) As a hypothetical, Mr. Robinson, 
considering that we had a withdrawal between 1 1 000 
and 1100 acre-feet of water from the No Name Creek 
aquifer during the 1977 irrigation season and we 
have now returned the aquifer at Walton 's well to 
within four inches of the starting point at the 
start of the 1977 irrigation season, is it still 
your opinion that we only had 550 acre feet of 
recharge? 
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MR. VEEDER : Your Honor, I renew my 
objection. There is no evidence in the record to 
the effect that there was 1,000 acre-feet , whatever 
Mr . Price said, withdrawn or present in the aquifer. 
There is no evidence in the record of that at all. 
MR. PRICE: Apparently I 
MR . VEEDER : A hypothetical question, Your 
Honor, even under the new rules of Federal Procedure, 
must be predicated upon the facts in the record and 
this is pure conjecture on the part of Counsel . 
MR. PRICE : Yes, I ' m going to 
THE COURT: Counsel, that may be, but I 
don 't have a personal recollection of this, and we 
are not going to take the time to go back and 
reconstruct the record to find out . I 'm going to 
let him ask the question and the witness can make 
any qualification he wants to . 
Q (By Mr . Price) Do you remember my question? 
A I believe I do , sir. 
Q All right, would you please answer it . 
A Based upon the hypothetical recharge, your hypothetical 
question, I should say, the recharge into the 
aquifer since the end of the 1977 pumping season 
would be, in my opinion, in excess of the 550 acre-fe~ 
which was defined by Mr. Watson as the annual safe 
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yield . 
Q Fine , thank you . 
I believe you also took exception to the U.S. 
Geological Survey in ·terms of its five measuring 
points on Omak Cr eek as a basis for determining the 
amount of wate r t hat might be percolating into t he 
gro und a nd b e coming part of the No Name Creek aquifer 
based on your t estimony that there is a gro undwater 
flow that c onstitutes part of Omak Creek surface 
flow , in conjunction with the surface flow ; is that 
correct? 
A That is essentially correct . 
Q And your testimony is that the groundwater flow and 
surface flow is interchanging at any given time . 
The water may reappear , disappear , and reappear at 
some other point ; is that correct? 
A At a spec ific time and a specific p l a c e . I t' s not 
at any given time . 
Q And the reason for having five different measuring 
points takes this into account; doesn ' t it? That is 
one of the reasons you don't just measure at one 
point. 
A No . 
Q I see . Now , you say that you can ' t tell whether the 
flow of the water has lessened, really lessened , 
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because of percolation or just because it ' s hiding 
in groundwater flow between one point and another; 
is that correct? 
MR . VEEDER : Once again, Your Honor, we 
are getting confused language. He is confusing 
groundwater with sub-flow and I respectfully submit 
that these are misrepresentations of the q uestion, 
Your Honor, and of the facts that are in the r e cord. 
THE COURT : You can bring that out in 
redirect . You can answer the question. 
A The measurement made by the U. S . Geological Survey 
can only be the measurement of the water in the 
channel . It cannot measure the amount of underflow 
or sub- flow that occurs in the material bordering 
the channel, and, as I testified , the amount of 
water that is flowing and is really part of the 
stream in the material adjacent to the channel 
changes with the configuration, the thickness of 
the channel, of that material, the configuration 
of the channel and other physical factors along 
the stream in the bed of the stream. 
Q There is a granite area over which that water has 
to flow that is encompassed within the U.S. Geological 
Survey measurement points 1 through 5 ; is there not? 
A Yes, there is. 
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Q And I am assuming that it is your testimony that 
all of that water, whether it is surface or sub-
surface flow as you define it, has to appear in 
its entirety over that granite surface area . 
A That -- the flow reappears which was sub-flow as 
it comes up to the granite lip . Now, of course, 
some water is lost in the interval of alluvium 
prior to the granite lip by evapotranspiration as 
well as possible infiltration in the No Name Creek, 
and you have got to measure all of the parameters 
before you can state what amount of water is lost 
as a matter of infiltration, what amount of water 
is lost because you can ' t measure it . because it is 
in the underflow and what amount of water is lost 
as a result of evapotranspiration. 
The only thing you can measure at the granite 
lip is the water passi~g that cross-sectional area 
at that specific time . 
Q All right, and that would have to be the sum total 
of the surface flow plus what you call the sub-
surface flow . 
A No. 
Q There would be some water going underneath the 
granite lip? 
A No . But there is water lost from the sub-flow or 
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the underflow as a result of the infiltration t hat 
has been measured and as a result of evapotranspira-
tion , so that you can ' t measure one stream c hannel 
at one plac e and measure it then at the granite lip 
and say tha t the loss between there is all due to 
one facto r or that you have recovered all o f t he 
water t hat you measured at point 1 . 
Q There are s everal factors that you may take into 
considerat ion ; is that right? 
A That is correct . 
Q And you have no knowledge that the United States 
Geological Survey didn ' t take that into consideration ; 
do you? 
A I know it ' s impossible . 
Q What is impossibl e? 
A To measure t he un derflow in that particul a r stream 
channel by the t echniques used by t h e Unit ed States 
Geo l ogic al Survey . 
Q l1r. Robinson, you told me a couple of weeks ago that 
the sub- surface flow could be measured just by 
measuring it somehow. 
A I can be . 
Q And when did it come to your attention that the U. S . 
Geological Survey was making these measure ment s 
through these first -- through these five measuring 
WAYNE C. LENHART 
COU RT REPORTE R 
SPOKAN E, WASHINGTON 
PAGE 1553 Robinson - Cross 
1 
1 
3 
4 
5 
6 
7 
8 
9 
10 
11 
u 
14 
15 
16 
17 
11 
19 
10 
21 
23 
14 
25 
stations on Omak Creek? 
A Oh, a year and a half ago , I believe , when it first 
started . 
Q All right, and since a year and a half ago you made 
no attempt to measure what you would like to describe 
as a sub-surface flow. 
A No reason to. 
Q No reason to . Not important~ 
A No. Not from the study of the No Name Creek aquifer. 
Q Isn ' t that going to assist you in determining how 
much water is infiltrating the No Name Creek aquifer 
versus how much is flowing out down into the Okanogan 
River? 
A No, we had much better technique of measuring, and 
the technique you have to use to measure an underflow, 
you have to build on the bedrock to measure the 
underflow an impermeable barrier founded on the 
bedrock and grouted in, equivalent to a dam , so 
that all of the flow in the -- you have to build a 
full dam to be able to stop all of the flow in the 
underflow and bring it to the surface to the point 
of measurement before you can measure the underflow. 
You are talking about hundreds of thousands of 
dollars and we had much better techniques as the 
result of the instrumentation of the No Name Creek 
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aquifer and the spring zone and discharge from it 
for measuring that infiltration than spending this 
money to measure something by a very expensive 
technique . 
Q And your better system was taking at one measurement 
point the discharge of the spring zone down to 
Waltons ' property? 
A No . 
Q Measuring the spring zone somewhere on No Name 
Creek? 
A It was multiple measurements , not a single measure-
ment . Mr . Watson testified in extensive detail 
about the measurements along or below the No Name 
Creek -- or No Name Creek aquifer spring zone . 
Q Weren ' t they taken at a given measurement point , 
both at Walton ' s driveway and below his diversion 
point? 
A That is two points , not a single point . 
Q That is two points . 
A This is his testimony . 
Q And you consider those two points an absolute basis 
for calculating infiltration from Omak Creek? 
A There were many measurements taken. 
Q At those two points . 
A Which give a very good statistical basis for 
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calcul ating the infiltration . 
Q Dr . Robinson, there is water in the red portion 
that underlies most of Mr . Walton ' s l and ; is that 
not true? 
A That is correct . 
Q How does that water ge t t here? 
A By in f iltrat ion . 
Q In f i ltration from what? 
A Precipitation, r unoff . 
Q Anything else? 
A I -- the onl y sources of groundwater that I know 
are infiltration from either precipitation or from 
streams or stream r unoff. 
Q Al l right. 
A There is - - that ' s the way the water gets into t h e 
ground unless we build 
Q What happens where the green area intersects the 
red area just s o uth o f Wal ton ' s north boundary line? 
Does any of that water continue down from the No 
Name Creek aquifer and in f iltrate t he red porti on, 
the red area? 
A Yes , a very minor amount of that because of the 
change in facing or change in type of sedi ment . 
The permeability of the red area is very , ve r y 
low as compared to that of the No Name Creek aquifer 
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or green area. There is some very minute a mount of 
water that , particularly at depth, will slowly 
migrate into the red zone from the green zone. 
Q And that portion of the water is not being measured 
by any measurement of the stream flow, surface flow; 
is it? 
A No, and, of course, it is shown by the fact that 
t he granite lip dries up. That amount of measurement 
has - - well , it's not detectable by modern techniques. 
Q And the amount of water that appears at the granite 
lip at the southern portion of Walton ' s property has 
been ground flow that, again, is not measured by the 
surface flow of No Name Creek ; is it not? 
A No, no, you are no, not at all . 
Q It is measured in the surface flow? 
A The surface flow is measured as it goes across the 
granite lip, the surface flow of No Name Creek when 
it isn ' t a ll diverted is measured, of course, at 
the granite lip, but you cannot at times when 
all t he surface flow of No Name Creek was diverted, 
you could not -- and there was no flow over the 
granite l ip , this would be the time you would anti-
cipate you could measure any discharge from the 
red area. We have had several periods during this 
years of observation when the No Name Creek was dry, 
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the spring zone was essentially dry , and we had no 
water moving across the granite l ip . 
Q Did you have water --
MR . VEEDER: Just a moment. Let him finish. 
A And if there had been any significant amount o f 
discharge from the red area at the time the spring 
zone was dry, why, there would be measurement , 
measured water or water could be measured a t t he 
granite lip . We haven 't been able to detect it . 
This amount of water that is brought to the surface 
as a result of the granite l ip as a barrier to the 
water in the red zone is so minute that it has not 
been able to be detected . 
Q What accounts for the marshy area just north of the 
granite l ip on Waltons ' property that Mr . Corke 
testified to? Where is that moisture and wat er 
coming from? 
A Well, that moisture and vlater is coming from - -
~,1R. VEEDER: Once again , Your Honor, I 
renew my objection. The question h as been asked 
and repeated far beyond the direct examination , and 
I just want to renew it. I think that is dragging 
out this whole process very f ar . 
THE COURT: Well, Counsel, the Court is 
at a little disadvantage. You are far more fami l iar 
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with this case than I am and I don ' t have -- it has 
been two or three weeks since we took some o f this 
testi mony and I don't recall all of this . So, I am 
going to give him some leeway, although I re cognize 
there is probably going to be some repet ition of 
the things you are aware of that I don ' t have t h e 
recollection of. So, I'm going to give him a little 
l eeway, Counsel, although you may be right on the 
repetition matter . 
Proceed . 
MR . PRICE: Thank you. 
A The area that you were referring to north of the 
granite lip, south of Walton's property, which is 
a moist area , the origin of t hat water is a result 
o f poo r drainage . It is surface water, rain water, 
probably some irrigation r unoff water that flows 
onto the land there and because the red material 
underneath is so i mpermeable, i t can ' t soak into 
the ground and it just stays there in these lower 
depressions and, of course , as you notice, the 
cattle walk through it and puddle it, swamp it up, 
and it just stands there and the only way that 
water can get out of there is by evaporation and 
yet it accumulates from precipitation and periods 
of high runoff of No Name Creek. 
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Q All right . The area and portion that covers, 
underl ies a good share of Walton ' s propert y, consti-
tutes an extensive portion o f the aquifer , if I may 
call it that, that you have designated in red , as 
being somewhat impermeable. 
A I do not call that an aquifer, sir. 
Q The red portion, give me --
A It is a non- aquifer . 
Q Give me a name for it so we can refer t o it . 
A Well , let ' s c all it the fine-grained outwash 
material on Mr . Walton ' s property. 
Q Fine- grained outwash material still holds water ; 
doesn't it? 
A Yes , it holds water . 
Q Al l right . And the water has to come and get in 
there from someplace . 
A Yes, it has probably taken ten , fifteen , twenty 
thousand years . 
Q I see. Are you familiar with Wal ton ' s domes t ic 
well in that outwash that you refer to? 
A I ' m familiar with the log, or I have seen the 
description , I believe, in the U.S . Geol ogical 
Survey report . I am not positive of that . I 
have at one time reviewed the informatio n that is 
available on Mr . Walton ' s new domestic well and 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 1560 Robinson - Cross 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
on the o l d domestic well. 
Q Are you familiar with the spring zone that appears 
just south of the Bradshaw domestic well on the 
southern portion o f Walton's propert y? 
A Could you be more specific and point that out to 
me? Your description doesn ' t --
Q All right, in the southern portion below the rock 
outcropping that ext ends into t he Walton's property 
there is a spring zone that occurs near the granite 
lip to the east of No Name Creek that occurs within 
your red outwash area, and I woul d like to know 
whether or not you are fami liar with that spring 
zone . 
l>1R. VEEDER: May I ask that Counsel 
identify the area concerning which he speaks because 
I'm confused as to what he is talking about and I 
think the witness is. Why don ' t you step up--
THE COURT: Counsel, can you identify it 
on the map, because I 'm no t certain . Are you talking 
about in Allotment 90 1 ? 
MR . PRICE : No, I would be talking about 
the southern Walton allotment, Your Honor. If I 
may approach the exhibit . 
THE COURT : Yes , you bet. 
(Brief pause . ) 
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MR . VEEDER: The record should show that 
Counsel is having difficulty locating it himself , 
Your Honor. 
'rHE COURT : The record will not show so. 
(Mr . Price has a brief 
conversation with Mr. Walton 
off the record.) 
Q (By Mr . Price) Mr. Robinson, in referring t o 
Plaintiff ' s Exhibit No. 6 an area designated as 
item 24 , approximately 50 feet to the west of that, 
are you familiar with what has been referred to or 
will be referred to as a Bradshaw well and location 
of a spring zone in that general area? 
A I am familiar with that area, yes, sir . 
Q You are familiar with the spring zone that appears 
in that area? 
A I am familiar with the fact t hat the ground is moist 
t here, common l y , that t here -- I have not seen a 
definitive spring flow from that area , but I have 
seen that that area is t ypically moist and as though 
there were some water issuing near that point . 
Q Okay. That water would not be measured in the 
surface flow of No Name Creek either at Walton ' s 
bridge or at Walton ' s diversion point ; would it? 
A No . 
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Q Thank you. 
Doctor, is it correct that the more information 
you can try and obtain about this water system , the 
more factors you have to plug in, the more accurate , 
suppose dly, you should be in trying to determine the 
amount of avail able water? 
A Yes . 
Q Thank you . 
Doctor , are you f ami l iar in your study with the 
volume , relative volume of water that flows down 
Omak Creek and across the No Name Creek Valley during 
the springt ime of t h e year, what we might call the 
spring runoff? 
A What do you mean by familiar? 
Q Have you observed it? Have you measured i t? 
A Yes. 
Q Have you looked at records that measure it? 
A I have. I have observed it and I have looked a t 
records of o t hers. 
Q And from that observation and from those records 
does it appear to you that there is a substantial 
quantity of wat er during the spring runoff i n 
comparison to other t i mes of the year in No Name 
Creek - - in Omak Creek excuse me . 
A That is right, yes . 
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Q And have you looked at Omak Creek recently? 
A About two weeks ago , sir, prior to our last trial . 
Q And can you tell the Court approximately how much 
water was flowing down Omak Creek and at what point 
you observed it , please . 
A I don ' t know how much water was flowing down Omak 
Creek. I didn ' t make a measurement and I didn ' t 
refer to any of the measurements made by t he United 
States Geological Survey . I observed it at several 
points. As a matter of fact, I walked Omak Creek 
on the shores of Omak Creek from about the -- well, 
north of the junction with Mission Creek which is 
north of -- at the north line of Section 8 all the 
way down through Section 8 and through Section 9 
to where Omak Creek goes under the County highway 
to Omak Lake . 
Q And it is obvious that there is more water being 
discharged down Omak Creek than there are uses for 
that water at the present time ; is that not correct? 
A No . 
Q It is not correct? 
A I don ' t know. 
Q You don ' t know . 
You didn ' t look at the amount of water being 
discharged at the Okanogan River as part of that 
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observation? 
A There is a lot of uses on the Okanogan River , I ' m 
sure everywhere, and I have no knowledge of what 
those uses are or what the wat er rights are on that 
stream at what t ime. 
Q Doctor, are you fami l iar with dry wells, if I use 
t he term, sinking of dry wells, for purposes of --
A I t ' s a technique I try to avoid . 
Q That wasn't my question, Doctor. 
A I didn't understand it, then. 
Q No, you understood my question. 
THE COURT: Just ask the question , Counsel. 
Q (By Mr. Price) I said , are you fami l iar with dry 
wells? 
THE liHTNESS : I don ' t understand his 
question in that context, I'm sorry , sir. 
Q (By ~1r. Price) You have a doctorate in what? 
A Geology . 
Q I see. Not hydrology . 
A No, in geology which includes groundwater hydrology . 
Q Well, that explai ns it, I'm sure. 
Doctor, you indicated that your testimony is 
based upon your study of the No Name Creek basin 
and would you tell me again what exactly the 
perimeters of your study encompassed . I don ' t want 
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to know the whole basis of your testimony again , I 
just want to know the perimeters of the basis of 
your study . 
A I think I can explain it quite simply , Mr. Price. 
Referring to Colville Exhibit No. 6 , the area 
indicated or shown on that map, t hat part of the map 
which is colored or that part of the exhibit which 
is colored, I have walked over and studied intensivel~ 
Q And if I, again, suggest to you that 40 percent of 
the No Name Creek basin outlined as depicted on 
Plaintiff ' s Exhibit 6 contributes to that portion 
of the land below the granite lip, south of the 
granite lip, would you concur with that? 
A I haven ' t made that calculation, sir. 
Q You haven't? 
A No. 
Q Why didn ' t that enter into your study of the 
hydrology -- of the geology of this basin that 
encompassed the entire area colored? 
A The abil ity to measure the contribution from the 
area which I assume you are referring to which is 
west or east of t he No Name Creek and northeast 
of Omak Lake, lying principally in Sections 22 , 
23 and 26, of Township 33 , North, it wasn ' t possible 
and I did not seem at that time to be able to 
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measure the runoff which would come from that area 
and flow into the lower end of No Name Creek just 
before it flows into Omak Lake. I n walking through , 
and I might amend my description of what my study 
of the area , I made one cursory trip or one short 
trip up the deep valley which extends from the center 
of Section 27 t hrough the sout heast quarter of 
Section 22 and into t he northwest quarter o f Section 
23 and I made that examination and trying t o deter-
mine whether there was any flow in water in the area , 
and, if so, how much there might be , and as a result 
of t hat trip and study of the geology , I was a b l e t o 
conclude that there was not developable wat er that 
came from t hat d r ainage and into the c reek . 
Q Let me get this straight. You di d or did not make 
a study of that area? 
A I did not classify it as a study in that it was a 
single tri p into an area and back out over the 
period of a day. I didn ' t need to make any further 
examination be cause it was obvious t o me in my 
professional experience that t here was not water 
that was developab l e for the use of irrigati on - -
Q You made 
A -- from that area . 
Q You made that decision based on a one- day trip to 
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that area; is that correct? 
A That is correct . 
MR . PRICE: I f I may approach the wi t ness , 
Your Honor , with some pictures. 
THE COURT : You may . 
Q (By Mr. Price) Dr. Robinson, during your trip did 
you ever make an observation of a creek flowing 
across Allotment 901 and 903 as depicted in that 
picture? 
A Not as depicted in that picture. 
Q Marked Defendant ' s Exhibit A-W. Did you ever 
observe a creek flowing across Allotment 901 and 
903 as depicted in Defendant' s Exhibit B- W? 
A Not during my examinations. 
Q During your examinat ion d i d you ever observe a f l ow 
from another creek, flowing on Al l o t ment 901 and 
903 and depicted in Defendant ' s Exhibit C- ~·J? 
A No . 
Q Mr. Robinson , did you ever observe a creek f lowing 
across Allotment 90 1 and 903 which formed a falls 
as depicted in Defendant ' s Exh ibit E-W? 
A No . 
THE COURT : Counsel , was that last one 
E or D? 
MR. VEEDER : I couldn ' t hear what he said. 
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MR . PRICE : E- W. 
THE COURT : E-W. 
MR . VEEDER: Coul d I have that ques t ion 
again, Your Honor . 
MR . PRICE: Did he observe a creek fl owing 
across Al l otment 901 and 90 3 at the falls as depicted 
on Defendant ' s Exhibi t E- W? 
t-m . VEEDER: At the falls? 
THE COURT : Falls. 
HR . PRICE : At the fal l ·s. 
MR. VEEDER : Falls, oh . 
Q (By Mr . Price) Dr . Robinson , did you ever observe 
a creek flowing acr oss Allotment 901 and 903 as 
depicted in Defendant ' s Exhibit G- W? 
A No . 
Q As depicted in Defendan t ' s Exhibit H- W? 
A No . 
Q What time of year did you make thi s one- day trip 
to that portion of the basin? 
A The latter part of the summe r in 19 76 . 
Q You don ' t real ly mean to t ell this Court t h a t based 
on a one-day trip that you can de t ermine t h e a mount 
of water contribution or t h e geology of a particular 
area ; do you? 
A Yes . 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 1569 Robinson - Cross 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
II 
12 
13 
14 
15 
16 
17 
11 
19 
20 
21 
23 
24 
25 
Q Why did you spend one and a half years on the rest 
of the basin? 
A Because in a previous one-day trip down the basin 
I was able to determine where principal aquifers 
were, where the principal source of groundwater 
would be in re l a t ion to those areas which they 
wanted to have irrigated and so this was the area 
that required the study in order to determine or 
to assist in the determination of the safe annual 
yield from the aquifer . 
Q What you are saying is that you studied one portion 
because you were told to study that area i you did 
not study the other portion because you were told 
not to study that areai isn ' t that correct? 
A No . 
Q I see. 
A (Laughing . ) 
Q You find that amusing? 
A I find it unprofessional , sir. 
THE COURT : Just ask the question, Counsel. 
Q (By Mr. Price) Maybe you don't have as much at 
stake here . 
THE COURT : No comments , please . 
Q (By Mr. Price) Mr . Robinson, what is the average 
depth of the bedrock in the No Name Creek aquifer? 
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A I do not know , sir . 
Q You don ' t know? 
A No , I don't . 
Q Come on, Dr . Robinson , isn ' t it 300 to 350 feet? 
That is what you said in your deposition? Why don ' t 
you know today? 
A Because I don ' t believe that is what I said in my 
deposition . 
MR . PRICE : If I may approach the wi t ne s s , 
Your Honor , and hand him a copy o f his deposition . 
THE COURT : You may . 
Q (By Mr . Price) Cal ling yo ur attention , Mr . Robinson , 
to lines 22 t h rough 25 where I asked , 
" Q Can you tell me ~pproximately 
the average depth of bedrock in the 
green portion moving from north t o 
south? " 
MR. VEE DER : May I have the page number , 
Counsel? 
MR. PRICE : Page 15. 
Q (By Mr. Price) 
"A On a s c a l e of what is approxi-
mate l y twelve , thirteen - - oh, it ' s 
300 feet , 35 0 feet. " 
Is that correct? 
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A That is -- that statement is correct, as prepared 
in the deposition, or presented in the deposition. 
We didn ' t finish the question, reading the answer , 
but that is all r ight . 
Q You know the depth of the aquifer at any given point; 
don ' t you? 
A No. 
Q You don ' t? Dr. Robinson , I think we went quite 
extensively through a series of exhibits entitled 
Exhibit Series No . 23 , if my copies are marked 
correctly, -2 through possibly -8, entitled Geol ogical 
Cross - Section Looking Downstream on Omak Creek , 
where you have detailed the depth. According to 
the exhibit, you have detailed the depth of the 
aquifer t o bedrock, the various materials that you 
find in it, and the width of the aquifer a t any 
given point ; is that not correct? 
A Those facts are depicted on those exhibitsr yes, sir. 
Q Where those exhibits -- did you pick those figures 
out of thin air or are those based on some attempted 
study by you? 
A They were based on a detailed study by myself and 
Mr . Kaczmarek. 
Q 'I'hen you know the depth of the aquifer and you know 
the width of the aquifer at the given points in your 
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study ; don't you? 
A No . 
Q Okay . Then your exhibits aren ' t any good ; is that 
what you're saying? 
A They are based upon the best professional judgment 
and experience . 
Q That ' s all anybody is testifying t o here, Dr. 
Robinson . 
A It is not a matter o f measured fact, sir . 
Q I see. So , we shoul dn ' t rely on those for anything 
in connection with your testimony ; should we? 
A I feel that is your -- up to you. 
Q Okay . Mr. Robinson , is it correct that the location 
of wells in terms of their proximity to one another , 
can, if close enough, have an adverse effect on each 
other ; is that not correct? 
A The locations don ' t affect one another , no. 
MR . PRI CE : Could I approach the witness , 
Your Honor? 
THE COURT : You may . 
Q (By Hr . P r ice) As to t h e deposition , Mr . Robinson , 
t aken on January 6, 197 8, I asked t he question : 
" Q Well, how do you go about 
making an establishment of wells in 
relation to one another." 
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"A I assume that there are 
existing wells and if you want to 
obtain water for beneficial purposes , 
for commercial purposes, you don't 
necessarily sink the well right 
next to the other one. " 
Is that correct? 
A That is -- your statement is correct , but the fact is 
that is obtaining water, the location of one well 
next to the other doesn ' t affect the location. It 
is the pumping of water from the wells of one or 
from one well that will affect the pumping of water 
from antoher, but the locations have absolutely 
nothing to do with it as far as just locating them. 
If you put one well here and you put one well there, 
then you don 't anything with them , the location would 
make no difference. 
Q That is amazing. Thank you. I didn ' t realize that, 
Dr . Robinson. However, the project that we are 
concerned with about here is tha·t we are pumping; 
are we? 
A That is correct. 
Q We are not out there just sinking wells and letting 
them sit ; are we? 
A I ' m not, no . 
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Q Okay. My question was, the location of a wel l in 
proximity to another well can have an adverse effect 
on that well in connection with pumping for commercial 
purposes , beneficial purposes? 
A That is correct. 
Q Thank you. My next question is that assuming two 
wells are located quite close together so that they 
do have an effect on each other through t heir cones 
of depression, or whatever, is it not poss i ble for 
those two wells to pump water and affect each other 
adversely so that they cannot withdraw enough water 
and yet stil l have untapped water resources in a 
particular aquifer ? 
A Would you state that question again? I was all right 
up until you got - -
Q All right . Let me restate it this way. You have a 
given aquifer with a given amount of water. You 
want to op t imize your ability to withdraw water f o r 
beneficial purposes . Is it not true that you would 
attempt to locate your wells far enough apart within 
the boundaries of that aquifer so as to maximize 
the amount of water that you can beneficially obtain? 
A Not necessarily . 
Q You wouldn 't? 
A No . 
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Q You would locate them right next to each other? 
A No . One factor in the development of an aquifer is 
where you want to use the water . 
Q Okay. 
A And one of the economic factors that mus t be 
considered, or it is considered , in the l ocat i on 
of the well is where you are going to put that 
water to beneficia l use within that aquifer as 
well as the dimensions of the aquifer . Now , you 
do under a planned development program, you do 
design the location of the wells in relation to 
each other so to minimize the interference of one 
well with the other , but one of the primary 
considerati ons in the location of the well is where 
you plan t o put the water to beneficial use. 
Q But you d o a t tempt to locate them so as to min imize 
the effect on each other? 
A If that is yes . 
Q In terms of the existing Colville Project , all of 
the acreage in that Allotment S-526 and H- 892 could 
be irrigated from wells located in any position in 
either of those allotments ; is that not correct? 
Yes , they could, if they had the adequate supporting 
plumbing and distribution system. 
Q There is p l umbing all over the place out there . 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 1576 ~obinson - Cross 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
11 
19 
20 
21 
22 
23 
24 
25 
There's plumbing running -- there is plenty of 
plumbing out there to accomplish the purpose I 
have just suggested. 
A I'm not sure of that, sir. 
Q So that the optimum situation --we don 't have the . 
optimum situation in the development of that aquifer 
by locating Colville No . 2 right next to Walton ' s 
irrigation well; do we? 
A Depends on who owns the wa t er. 
Q Would you answer my question. You are not here as 
a title man . 
MR . VEEDER : I object to it . He is arguing 
wi th the witness, Your Honor. 
THE COURT : Well, the witness cal l ed for 
it. ~nswer the questions, p l ease . 
A Would you restate the question, please. 
Q I have forgotten it, I ' m sorry. 
Mr. Robinson, is it correct that in this aquifer , 
1n the green area that you depicted as green on 
Plaintiff's Exhibit No. 6, that even though there 
is a spring flow, a spring discharge, the water 
level in that aquifer can be recharged faster than 
the water is being discharged; isn't that a fair 
statement? 
A Yes. 
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Q So that measuring the outflow of the aquifer at any 
given point or time may not necessarily be an 
indirect indi cation of the recharge. 
A At any - -
Q That can be answered yes or no. 
A Not in my opinion, s ir, I ' m sorry . 
Q Is it correct that at any given time the outflow 
would not be an indi rect measurement of t h e inflow? 
A Would you repeat that again , I - -
Q At any given time, t he outflow, spring discharge 
from an aquifer, may not necessari l y have any 
relation , indirec t relationship to the inflow into 
that aquifer ? 
A The outflo~ has a relationship t o the inflow at any 
time. 
Q And t he inflow can be in excess of that out flow; 
can 't it? 
A That is correct. 
Q Th~nk you. Dr . Robinso n , were you directed not to 
consider the influence of Omak Creek on t h e No Name 
Creek aquifer as part of your s t udy? 
A I was not directed not to conside r it . 
Q You were not. 
MR. PRICE : If I may approach t he witness , 
Your Honor . 
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Q Dr . Robinson, calling your attention to depositi on 
on January 6, 1978: 
"Q Okay, surface water runoff , have 
you made any determination as to what 
effect Omak Creek runoff, say, has on the 
No Name Creek aquifer?u 
"A No ." 
"Q Why not? " 
"MR. VEEDER: Because I told him 
not to. " 
" MR. PRICE : I ' m asking t h e witness. " 
" THE WITNESS : I could say I wasn ' t 
paid to. " 
Is that correct? 
A That is what the deposition says . 
Q Mr . Robinson, is it possible to calculate the amount 
of water applied as irrigation that returns to the 
groundwat er table? 
A It is possible . 
Q And in t he U.S. Geological Survey water budget that 
would be referred to as " IL , Irrigation Leakage 
[Excess Water to Groundwater Reservoir] . " Is that 
correct? 
A I don ' t have that paper in front of me . 
MR. PRICE : May I approach the witness? 
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THE COURT : You may. 
(By fvlr. Price) I'm pointing toIL= Irrigation 
Leakage [Excess Water to Groundwater Reservoir]. 
And this is on Exhibit 25-4, the Colville Indian 
Reservation. 
That is correct, which adopted the definition of 
the u.s. Geological Survey . 
Right, right . 
And your answer is, it is possible to calculate 
that figure ; is it not? 
It is , yes. 
And the Tribe, neither the Tribe nor you made that 
calculation; did you? 
It is a very expensive type of cal culation. 
That can be answered yes or no , Doctor. 
I don 't agree that it can, sir . 
You just said it could, Dr . Robinson. 
I said it can be 
done,and my next question is, the Tribe didn ' t 
do it; did it? 
No, because it is an expensive operation. 
Doctor, have you ever calculated or conducted a 
study attempting to determine the amount of water 
in a _ given aquifer or attempting to determine the 
amount of recharge of a particular aquifer where 
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you based your opinion on a singl e cal culation or 
two calculations? 
No. 
Thank you. 
MR. PRICE: That is all I have . Thank 
you. 
THE COURT: Does the State have cross-
examinat ion? 
MR. MACK : Yes, sir. 
THE COURT : Mr. Mack . 
12 CROSS-EXAMINATION 
13 BY MR. MACK: 
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Q Mr. Robinson, is there, in your opinion, hydraulic 
connection between Omak Creek and the No Name Creek 
aquifer that you have been testifying to? 
A Would you define what you mean by hydraul ic connection . 
Q Have you ever heard the term before in your 
experience? 
A Not -- I don ' t believe hydraulic connection. Not as 
a technica l term. As an informal term, and I ' m not, 
of course, sure what you mean by that . 
Q When you have heard it as an informal term , in your 
experience, what was the technical term that 
immediately came to your mind? 
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A Well, that there was a direct water, that one 
molecule of water can pass through a saturated 
media into the other. 
Q And not necessarily without some loss, but that 
some of the water would pass? 
A The area between the two, if we say there is a 
hydraulic connection, as I would see it, was that 
the area in between the two points you are referring 
to that are connected is saturated with water. 
Q Keeping that in mind, and using that as the 
understanding of the term I'm using , in your opinion 
is there a hydraulic connection between Omak Creek 
and the No Name Creek aquifer? 
A No . 
Q There is not? 
A Well, there is a connection between the -- no , my 
answer is no . The Omak Creek aquifer and Omak Creek 
are on top of the No Name Creek aquifer , but there 
is a zone unsaturated between the water in Omak 
Creek and the top of the water level within the 
No Name Creek aquifer , so there is not a direct 
hydrologic connection between the groundwater in 
~he No Name Creek aquifer and the water in Omak 
Creek. 
Q There is something intercepting them? 
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A No, it isn ' t intercepting, it ' s just, the area 
isn ' t saturated . There is a minor amount of 
percolation through Omak Creek through unsaturated 
gravels to the level of the water table in the No 
Name Creek aquifer. 
Q And so that there is a contribution to the water in 
the No Name Creek aquifer from No Name Creek 
infiltration or percolation or leakage , whatever 
term . 
A That is correct. 
Q And in your opinion that doesn ' t establish a 
hydraulic connection or hydraulic continuity , for 
that matter . 
A No . Not directly . 
Q And am I correct in understanding , then , that it is 
your opinion that there is no hydraulic connection 
or continuity between the Omak Creek and No Name 
Creek? 
A That is correct . There is no hydro'logic connection. 
One furn i shes water to the other . 
Q Now , you have spoken about the Omak Creek aquifer 
under -- I don ' t recall whether it was direct 
examination or cross . Do you have any idea the 
extent of t hat aquifer? Have you made any studies 
on that? 
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A We mapped the extent of it in the surface and it is 
depicted upon the geologic map of Exhibit 6 . 
Q However, that was done just for a specific a·rea of 
Omak Creek; isn ' t that correct? 
A Well, it was done for the area of Omak Creek which 
is within, shall we say , and adjacent to the No 
Name Creek bas in . 
Q And that is the area that lies west of what is 
depicted on the Tribal exhibits as the northwestern 
watershed boundary of No Name Creek aquifer. 
A That is correct . 
Q But you made no study or inve stigation of the 
extent of the Omak Creek aquifer beyond that area; 
have you? 
A Yes, I have . 
Q You have. And what did that consist of? 
A I walked down Omak Creek, oh , I would say a mile , 
approximately, beyond that area shown on Exhibit 6. 
Q And is that to the junction with f-1ission Creek or 
is that south . 
A About a mile south of the junction with Mission 
Creek. 
Q And from that, did you determine the extent of the 
Omak Creek aquifer? 
A I observed it all the way along , yes, I physically 
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observed the extent of the Omak Creek aquifer below 
that point. 
Q From surficial observation . 
A Yes, or observations of the surficial materials . 
Q Yes, and did that extend as far as you walked , the 
boundaries of the Omak Creek aquifer? 
A Yes. 
Q In your opinion. 
A Yes. 
Q Did it extend farther or could it? 
A Oh, yes. 
Q Probably does ; doesn't it? 
A I ' m certain it does . 
Q Mr. Robinson, do you agree with Mr. Watson that 
Omak Creek, the infiltration from Omak Creek and 
recharge from precipitation are the two sources of 
recharge to the No Name Creek aquifer? 
A That is correct . I agree with Mr. Watson, yes . 
Q And is it your opinion that the Omak Creek leakage 
occurs only at that stretch of Omak Creek which 
crosses within the exterior boundaries of the water-
shed shown on the Tribal e xhibits? 
A I'm-- I didn't-- I think I lost the point of your 
question . 
Q The water from Omak Creek that infiltrates into the 
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No Name Creek aquifer, can you determine at what 
stretch of the Omak Creek that infiltration occurs? 
Is it only that stretch which happens to occur 
between the exterior boundaries of the watershed 
for the No Name Creek aquifer as shown on the 
Tribal Exhibits? 
A No , it isn ' t . 
Q Could you please, referring to the Exhibit there , 
show where else i nfiltration from Omak Creek 
infiltration occurs to the No Name Creek aquifer. 
A I can show you where it is possible . I have not 
had --
Q Coul d you do - -
A I have not measured it. 
Q Could you do that, please. 
A On Co l ville Exhibit 6 in the eastern portion near 
the center of Section 8 in the vicinity of the well 
which is labeled 2 which is the abandoned Paschal 
domestic well, the Paschal Sherman School, the 
recent or the modern alluvium of Omak Creek impinges 
for a short distance against the boundary of the 
No Name Creek aquifer and it is possible in t hat 
interval that there could be some leakage from the 
recent Omak Creek alluvium into the No Name Creek 
aquifer, in addition to the area I think you were 
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referring to within the boundary of the waters hed . 
Q Yes, sir, and is that reasonable, besides being 
possible? 
A Yes . 
Q Is it true that the portion of the No Name Creek 
watershed which lies north of Omak Creek is a l so 
part of the Omak Creek watershed? 
MR. VEEDER: May I have that question --
A Yes , yes . I understand what he means . 
THE COURT : Counsel didn ' t get the question . 
A Excuse me . 
Q Is it -- I got an answer , but I ' m trying to remember 
my question . 
Is it true that the northern part , the part of 
the No Name Creek watershed which lies nor t h of 
Omak Creek is also part of the Omak Creek watershed? 
I believe that was the question , and the answer was 
yes . 
A That is correct. 
Q In fact , was there any study done to determine the 
exterior boundaries of Omak Creek watershed? 
A Yes. 
Q Who did that? 
A I believe Gary Passmore , a hydrologist and engineer 
for Colville Confederated Tribes . 
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Q Did you help with that at all, Mr . Robinson? 
A No, I did not . 
Q But you have seen it? 
A I have seen the exhibit , I believe , that illustrates 
part of the Omak Creek , I ' m not certain all o f the 
Omak Creek basin . 
Q Indeed , the watersheds may intersecti isn ' t that 
correct? 
A That is correct . 
Q Or overlap? 
A That is correct . 
Q Now , is there anyway to determine how much of the 
losses from Omak Creek flow are attributable to 
recharge to the No Name Creek aquifer? 
A There is no economic method or reasonably economic 
me thod of determining that , in my opinion. 
Q By that you mean an official method? 
A No, just -- if, you know, if we can put a four- wheel 
drive vehicle on the moon, I can measure that , but 
the cost would be exorbitant . 
Q I see . So, you wouldn ' t be able to ascertain what 
percentage , for example, of loss in Omak Creek stream 
flows can be attributed to recharge to the No Name 
Creek aquifer? 
A Not by generally accepted engineering pract i ces. 
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Q Thank you. 
A If I can use that term . 
Q Now 1 you have used the term , I think twice , annual 
safe yield . Is it your understanding that when you 
use that t erm that that means the same thing a s Mr . 
vvatson • s firm annual supply? 
A That ' s right . 
Q So , they are synonymous . When you testify , t hey 
are synonymous . 
A That is correct . 
Q Thank you . 
Have you done any work or made any determinations 
as to the percentage of what you have described as 
the Omak Creek flow as being Omak Creek subfl ow? 
A No . 
Q You have done no work on that? 
A No . 
Q As I under stand it , you simply went to one str etch 
of the creek and 1 as you went away from the bank of 
the Omak Creek 1 you did some digging and then 
determined that the water you observed was subflow. 
A That is correct. 
Q And to what depth did you dig? 
A We made two holes and, of course, it depends on 
where we were in relation to the elevation t o the 
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stream, but our hol e s went to a depth of about f our 
feet below the stream level and then, of course, 
caved, as a result of the inflow of water t hrough 
the alluvium of Omak Creek. 
Q Did you use a backhoe ? 
A Yes , we used a backhoe . . 
Q And is there anyway to measure, for example , the 
velocity of t his subflow which you ob served in 
your test holes ? 
A There are - - methods can be designed , yes. 
Q Did you do that? 
A No. 
Q You didn ' t make any de t ermination of the veloci ty 
of that water as compared to the velocity o f the 
water as compared to the velocity of the flow in 
Omak Creek in t he area? 
A It would have required a construct ion of a dam on 
bedrock all the way across the stream. 
Q Much as you explained t o Mr . Price . 
A That is right . 
Q Is there a net loss , in your s t udy of Omak Creek is 
there a net loss of surface flow in this a r ea that 
we are discussing? 
A I made no measurement . 
Q You have no idea about i t? 
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A I have on l y t he records of the U. S . Geologi c a l Survey . 
Q But you have examined those records; have you? 
A I have examined them. 
Q Did they indicate a net loss or net gain of surface 
flow, gener ally speaking? 
A Between poi nts 1 and 6 they indicated a net l o ss as 
testified to . 
Q Is that reasonable to you? Did that seem reasonable 
to you? 
A Well, I -- I felt it was invalid, an invalid 
measurement . I didn ' t ques t ion the reasonability . 
That didn ' t occur to me . 
Q It didn ' t occur to you whether that comported with 
your understanding of the stream and experience with 
it as to whether there was a net loss or a net gain? 
A I didn ' t feel it was a meas urement that could be 
relied upon because of the under~low. I t was not 
incorporated in the determination . 
Q The percentages of which -- you have no idea what 
percentage that comprises , or is composed of in the 
total f l ow of the creek? 
A As I testified with Mr . Price , the percentage wil l 
vary a great deal depending upon the width and the 
thickness of the Omak Creek aquifer. It will also 
depend a great deal upon the stage of the stream. 
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Q 
A 
Q 
A 
Q 
A 
If you have a very high stage , the percentage flowing 
down the stream channe l would be much greater than 
when the stream is dry and all of the flow of the 
stre am is underflow, so you can't - - you have to 
equate percentage with stage or would have to, to 
answer your question, sir . 
If there were a net loss between the points you 
mentioned , would that all be attributable to sub-
surface flow? 
No . 
What else would it be attributable to? 
It would be attributed to evapotranspiration to 
plants along the stream and could be attributed to 
the percolation from the bed of the stream to the 
No Name Creek aquifer. 
Is it your understanding of the u.s . G. S . report 
and of Mr. Cline ' s testimony that more water could 
be brought out of Omak Creek by increasing pumping 
in the No Name Creek aquifer? Is that your 
understanding of those two things? 
That was my understanding, that Mr . Cline -- of the 
report, the U.S. Geol?gical Survey report , t hat by 
increasing the amount of pumping and by lowering 
the pumps , more water could be taken from storage 
and would induce more flow from Omak Creek . 
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Q And that was -- you came to that understandi!lg after 
examining the report and listening to Mr . Cline ' s 
testimony ? 
A That is correct . 
Q Mr . Robinson, your field of expertise is not 
hydrology ; is it? 
A Groundwater h ydrology . 
Q Isn ' t it really mining geology, more than the 
groundwater hydrology? 
A I can't say that , no, sir . 
Q Have you ever --
A If you base it on my current income as to what I 
earn by current income from , the majority of my 
work is based on groundwater hydrology . Now, I do 
that for a lot of mines . Mining companies are one 
of my principal clients. They have a lot of 
groundwater problems . 
Q And isn ' t it true that you have supplied through 
testimony at various hearings and trials and to 
professional publications your opinion as to which 
fields of expertise you are an expert in ; isn ' t that 
correct, over the years? 
A I feel I am an expert in both, sir. I spent 30 
years working --
Q You do so today , you feel that way? 
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A Oh, yes . 
Q Have you always felt that way? 
A I think about the second job the United States 
Geological Survey gave me was a groundwater problem, 
and so I have worked in it for many, many years . 
Q And for that reason you are an expert ; is that your 
field of expertise? 
A I feel it is one of my fields of expertise , along 
with mining . 
Q Could you please refer to Colville Exhibit 23-2, 
and I don ' t really know where it is , up there . 
A It is not up here . I don ' t have it on the list 
here , I ' m sorry . 
THE COURT : Counsel, while we are getting 
that exhibit, we will take a 15 minute recess . 
MR. MACK : Thank you. 
THE BAILIFF : All rise . This Court stands 
at recess for 15 minutes . 
(Morning recess is taken.) 
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THE COURT : You may continue . 
CROSS-EXAMINATION CONTINUED 
BY MR. MACK : 
Q Now , Mr . Robinson, calling your attention to 
Colville Exhibit 2 3-2 , it is my understanding and 
is it correct that you helped in the work in 
determining how , for example , the green material 
on that is compared to the red material , if y o u 
will, would be shown on that exhibit , is that 
correct? 
A That is correct . 
Q That purports to show the depth and nature - - not 
nature , but the depth and position of the underground 
format ions; isn ' t that correct? 
A It shows the position of materials below the surface 
of the earth. 
Q What is the angle of repose , if you will, of the 
green material whi ch is shown as Qowl? 
A I ' m not sure that I know what you mean by angle of 
repose , sir . 
Q What is the angle , what is the degree of tilt, if you 
will , of that material shown in the cross-section? 
A It is horizontal , or essentially horizontal . 
Q Where it meets the red material . 
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A You mean the contact between the two? 
Q Yes. 
A You want to know the angle as shown on that diagram? 
Q Yes. 
A It ' s probably about 75 to 80 degrees . 
Q Okay, but taking into account that the horizontal 
dimensions on that diagram are in a different scale 
than the vertical one, what would it be? 
A You mean what would it be in the field? 
Q Yes, underneath the field . 
A Well, as in a state of nature rather than as shown 
on the drawing ; is that correct. 
Q Yes. 
A That angle would -- the maximum angle we were able 
to observe it at the surface would be on the order 
of 35 degrees , where it hadn ' t been disturbed by 
man or other post-depositional features. 
Q Were there any test holes in this area or well s in 
this area, well logs, that you used to determine 
where that material was other than, for example , 
the well Mission 2 which is shown on that exhibit? 
A Yes, there are wells and test holes both to the 
north and to the south of this particular cross-
section across the stream, and you put these diagrams 
together in three dimensions. This, of course , only 
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represents two, but you have to bring this together 
in three dimen~ions for other data, both north, 
south, east and west, both vertical and horizontal . 
Q Did you use well l~gs from wells to the north and 
south to determine this? 
A Yes . 
Q How far north and how far south? 
A If I may refer t o the Colvi l le Exhibit 6 , the 
Piezometer M-2 as shown on Exhibit 23-2 in Section, 
and that is cross - section l abeled B- B ' on Colville 
Exhibit 6 and it goes dire ctly through this 
Piezometer M- 2 . North of the cross-section is the 
abandoned domestic well at Paschal Sherman School 
which is labeled No . 2. There is another well 
farther to the north in the northeast quarter of 
Section 8 which is labeled No. 1 which is Piezometer 
M- 1 . Then we have a whole series o f wel l s to the 
south of the cross - section B- B ' , including the 
Paschal Serman irrigation wells and other observa-
tions. 
Q The two wells to the north that you just referred 
to, what are their depths? 
A I don ' t recall ri3ht offhand . I would have to look 
up the logs . 
Q That is shown in the logs ; is it not? 
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A Oh , yes . 
Q Did you do any seismic work in the area to help 
determine where the underground formations are 
and what rel ation to each other they are? 
A I didn ' t , no . 
Q Do you know of anyone who did? 
A The U. S. Geological Survey reported a seismic 
traverse in t he very early, in the ear l y report on 
the groundwater reso urces of the Colvi lle Indian 
Reservation, and Mr. Kaczmarek with Morrison-Maierle 
did some l imited seismic work in order to determine 
the depth to gro undwater for various a r eas . 
Q Did you participate with Mr . Kaczmarek when he d id 
that seismic work? 
A No , I did not . 
Q Have you seen the results of it? 
A No, I have not . 
Q How do you know he did it? 
A Because he told me so . 
Q That is the basis for it? 
A Yes . 
Q Would seismi c s t udies help to determine where the 
underground formations are and in what relation to 
each other? 
A Yes, you could do seismic work. 
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Q But you haven ' t seen the results of Mr . Kaczmarek ' s 
work in the area to compare what you have shown in 
this exhibit? 
A Mr . Kacz.marek ' s work, as I remember , was directed 
towards de t e r mi ning the groundw~ter table . Now , 
what yo u deter mine , using seismic techniques, 
depends o n h ow you design the experiment, and t hat 
parti cul ar experiment , research , I don ' t bel ieve 
was designed to determine boundaries between 
geologic materials at depth . It was designed to 
try and get a better definition of location of the 
groundwater table within the No Name Creek aquifer . 
Q Now, Mr . Robinson, isn ' t it fair to say that what 
is depicted on Exhibit 23-2 insofar as it shows 
and I don ' t like this word-- but the interface 
or t he connection between the -- the point of 
connecti on be t ween the green material and what 
is shown there as orange material , is a gues s . It 
may be an educated guess but it is a guess as to 
where those mat~rials come together and in what 
relationship they are ; isn ' t that correct? 
A I wouldn ' t say it was correct or fair . 
Q Well , how do you do it without drilling enough 
holes to determine where these materials are? 
Through walki ng the surface as you did? 
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A You make very careful examination of surface geology 
and plot this in true geometric proportions on a 
plan map . You do the same with the drill ho les. 
You log very carefully the drill holes and describe 
or you determine the depth to different types of 
materials. Then, over 200 years of aquired knowledge 
in the field o f geology, you are able to make pro-
fessional opinion based upon that bulk of k nowledge 
and the data available from the field to make a 
determination as to the location of the contacts 
between different types of materials. The materials 
are controlled by physical laws and the deposition 
of those materials and the origin of the materials 
are controlled by very definite physical laws which 
are well known and these laws are applied to the 
depiction of materials below the surfac e of the 
earth . 
MR. MACK : May I approach the exhibit, 
Your Honor. 
Q Assuming drilling were done in the area and the 
drilling indicated that this green material , in fact , 
had a different angle near the bottom and came out 
like this, for example , as I am indicating , under-
lining part of the orange material, would y ou be 
surprised to find that out? 
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A I would not only be surprised, but I would say it 
would be impossible. 
Q It would be impossible? 
A Yes. 
Q Is the configuration as shown h ere of the materials 
the only one that is possible in your view? 
A That is correct . 
Q And that is based on you walking the surface and 
looking at the test holes and well logs for wells 
.not in this area and 200 years of experience in 
the acquisition of knowledge? 
A I ' m afraid I lost your, the point of your question. 
I'm sorry. 
Q Well, based on the foundations which you described , 
which are 200 years of acquisition of geologic 
knowledge -- I assume acquired from other people 
and test wells and logs from other wells other 
than test wells not in this immediate cross-sectional 
area, and based on your walking of the surface, is 
it your testimony that the configuration of the 
underground materials, geologic materials shown, 
or geologic formations shown on that Exhibit 23-2, 
is the only possible configuration of those materials? 
A It is not the only possible configuration. It is the 
configuration based upon the available data and my 
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Q 
A 
Q 
A 
Q 
A 
professional background, education and experience . 
And it is the configuration that seems reasonable 
to you . 
Yes. 
But there are possibly other configurations that 
material may take . 
Within very narrow limits , because the genesis of 
that material , the origin of that material , is very 
well known from the surface examination and from 
the geology and I don ' t -- it is an ice contact 
deposit . Now, this is getting rather technical , 
and it is formed where there is an ice body still 
within the lake or within the valley and this ice 
has shrunk away from one margin of the valley and 
a stream has _come and deposited material along , 
between the valley wall and the ice . Now, these 
have been studied and I have studied them all o ver 
the United States and they are very characteristic . 
They are very definitive physical features which 
are easy to understand and easy to plot on a map 
based upon our experience . 
And from other areas of the United States you may 
transpose the knowledge , if you will, from those 
areas to this area and with your conclusion . 
And because I have recognized the origin , the genesis 
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of that material . What were the physical laws and 
factors which gave rise to that deposit . 
Q You are talking about the geologic history ; isn ' t 
that right? 
A Well, geologic history certainly is what we used to 
evolve and develop these diagrams . 
MR. HACK : Could we have Exhibit 23-9A. 
THE COURT: 23 what? 
MR. MACK: 9A . I may have the wrong number. 
This is geologic profile L-L' . 
THE WITNESS : That is 22-1, I believe. 
MR . MACK : That is 22-1 . 
May I approach the witness, Your Honor. 
THE COURT : You may. 
(Exhibit is put on easel . ) 
Q (By Mr . Mack) Referrins you to Colville Exhibit 
22-1 and - 2, isn ' t it true that the blue material 
which is demoninated as Mzg --
A Correct. 
Q 
-- is intersected by only very few of the wells or 
holes in the ground? 
A That is correct . 
Q Not shown on that exhibit; isn ' t that correct? 
A That is correct. 
Q In fact, it is intersected by only one. 
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A As shown on the exhibit, that is correct. 
Q Is it intersected by more? 
A I -- yes, ?iezometer M-1 at the very left side of 
the exhibit intersects the material. 
Q And it is not intersected by any of the other wells 
shown there? 
A I would have to check the record. If my memory 
serves me, there were three wells, three test holes 
and/or wells that were drilled that did intersect 
what we would consider as the granitic bedrock. 
Q The well logs for all of the other wells, however, 
would not show granitic bedrocks being intersected. 
A No . 
Q And, nevertheless, there has been projected on there 
a line of slope, if you will, and of connection and 
of contact with the overlying green material; isn't 
that correct? 
A That is correct. 
Q And did you help determine where those lines would 
be drawn? 
A Yes. 
Q You would not, I suppose, describe that as a guess, 
even though an educated one. 
A I certainly would not describe it as an educated 
guess. It is a determination based upon the data 
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available. 
Q And the data are very few ; isn ' t that correct? 
A The data are limited . 
Q Very few. 
A Are limited. 
Q Indeed, in all of the points as shown by the wells 
there, it is not known at what point the green 
material ends and the blue material begins as shown 
on that exhibit; isn ' t that correct? 
A I didn't get the first part of the question, I'm 
sorry . 
Q Taking any point at the surface for each well on 
that exhibit other than for the Mission No. 1 well, 
if one were to -- it is not known below that surface 
point where the green material ends and the blue 
material begins -- and I use the words "green" and 
"blue, " because they are shown on the exhibit. 
A You are referring to that point directly below the 
bottom of one of those wells which did not reach 
that contact? 
Q Yes. 
A And you are stating that we don ' t know where that 
is, where that contact is. Is that your question? 
Q No, you don't know below that contact point where 
and what elevation you will reach granitic bedrock ; 
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A 
Q 
A 
Q 
A 
Q 
do you? 
Within reasonable limits based upon the data 
available. 
You can estimate it? 
I can make a determination based on the available 
data and it falls within certain geogrametric limits. 
We have three dimensions here again, Mr. Mack. We 
also know where the contact between those deposits 
are to either side in plan view because we mapped 
them on the surface and because of the origin or 
knowing the origin of this valley, we have restrictive 
limits as to where we can put that contact because 
we are working in a three-dimensional model . 
But because you have three dimensions doesn 't give 
you any more information on the one dimension which 
is depth to granitic bedrock . 
Oh 1 yes , sir . It does 1 a great deal . I t is absolutely 
essential to know . You couldn ' t do that if you 
didn ' t work with three dimensions . You couldn ' t 
approach drawing a cross-section unless you made a 
very careful and detailed map in two dimensions of 
the surface. 
You could do this more carefully and more precisely 
if you used one dimensional information from 
drilling those wells deeper which is the information 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 1606 ROBINSON - Cross 
' 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
11 
19 
20 
21 
22 
23 
24 
25 
you would get by reaching the bedrock beneath those 
surface elevations ; isn ' t that correct? 
A No . 
Q That is not c o r rect . 
A No . I do n ' t agree with that at a ll, sir . 
Q Is it true t hat --
A A drill ho le its e l f is a point , a n d we a r e deali ng 
with two dimensions in each of those figu res, a 
plan whic h cont ains t wo dimensions and a c r oss- section 
that contains t wo dimensions , and a drill hole is 
only a singl e point and with only one point you 
can ' t draw even a straight line . You have to have 
at least two points to draw a straight l ine , and 
so to ma ke a model or a geometric drawing you have 
to have seve r al points and a singl e point f rom a 
well is val ueless . 
Q Mr. Rob i nson , if t he Paschal Sherman irr i gation wel l , 
for exampl e , which is depicted on Exhibi t 22-1 were 
dri l led deeper to a depth such as it would i ntersect , 
the drilling would intersect the underlying granitic 
basalt, would you not be able to plot on an exhibit 
such as that more precisely , more accurately , t he 
point at which the granitic material appears ? 
A No . And another thing , Mr . Mack, - -
Q Well , no, that is a sufficient answer to t h e 
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question, if that is your answer. 
A All right, fine . 
Q Is the slope of the granitic material , is that 
based at some points or has the surface elevation 
slope been taken into account in determining the 
slope o f t h e underlying material? 
A How do you mean " taken into account " ? 
Q Well, I refer you to the materials immediately to 
the left of the red material. Isn ' t it true that 
the slope of the granitic, the blue material , or 
the slope of the contact point with the green 
material, is very similar to the surface elevation 
slope? 
A It appears to be parallel on that diagram . 
Q Was the surface elevation slope taken into account 
in drawing your slope for the blue? 
A It was not u sed as one of those factors to determine 
the configuration of the contact between the bedrock 
and the surficial material . 
Q Am I correct that there was no seismic information 
or information obtained from seismic studies that 
was used in helping to put together Exhibit 22? 
A As I testified, there were data available from the 
U.S . Geological Survey report, groundwater report , 
on the Colville Indian Reservation. 
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Q I understand that the data were available. Were 
they used in helping put together 22-1? 
A Yes, they were. 
Q They were? 
A They were. 
Q Now, do pump tests in wells help you to determine 
or help someone to determine the specific yield of 
the materials surrounding that well? 
A Yes. 
Q They are helpful in doing that; are they not? 
A Yes. 
Q Do you know of any pump tests performed on any of 
the Colville wells in the No Name Creek aquifer? 
A Yes. 
Q And have you examined the results of those? 
A Yes. 
Q And have you attempted to determine the specific 
yield on the materials surrounding the wells in which 
pump tests were performed? 
A Yes. 
Q Could you tell the Court which wells had pump tests 
performed on them? 
A The one that I participated in and am familiar with 
is a pump test that was run on the Colville Well No. 
2, irrigation well, which on the plan map is near 
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the north boundary of Mr . Walton's property. 
Observations were made in the Peters observation 
well and in Mr. Walton's irrigation well. 
Q And did you see the results o f the pump tests for 
all three of those wells? 
A There was only one well pumping . The other one was 
used as observation. 
Q Just observation in the pump test? 
A Yes. 
Q Did you see the results of any pump tests for any 
other wells other than Colville No. 2? 
A I don't recall, sir. It is possible there was one 
early, just a draw down test run on one o f the other 
irrigation wells during t he drilling and completion 
of the well and I probably saw that result but I 
didn't, it wasn't useful. I couldn't use the data 
from it. 
Q But you don ' t recall any pump tests for any of the 
Tribal wells? 
A No. 
Q Did you participate in the pump tests for Colville 
No. 2? 
A Yes, I did. 
Q You did? 
A Yes. 
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When was that performed? Generally, if you can. 
About December , 1 976 . It was late. 
And did you or someone for the Tribes derive some 
value for specific yield for that well? 
I made an a t tempt to, sir, but the data was -- i t 
was good data. The observations were good, but 
from the data obtained , we recognized that we ran 
into -- well, that the well penetrated material , 
heterogeneous material, a great many types of 
material that had a great many different spe cific 
yields, so it was not possible on the basis it 
occurs in the data we obtained to obtain or to 
calculate a specific y i eld because of t he -- wel l, 
just the variability as shown by the pump tests 
in the material and the hydrologic property in the 
well. 
To your knowledge , is this heterogene ity in the 
-material which you found in the Colville Well No . 2 
true for a ll t he other wells which intersect t he 
aquifer which is shown on Exhibit 22-1? 
All the other both the test wells and the drilled 
wells and the logs show clearly that there is a 
great variety of material penetrated by the wells . 
Does that include gravels and clay and things in 
between? 
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A Silts and sands and various size gravels. 
Q Cobble? 
A Yes. 
Q So that if one were to attempt to ascertain the 
specific yield of various areas in the aquifer , one 
would have to take into account the fact that there 
are these heterogeneous materials in all parts of 
the aquifer. 
A That ' s correct . 
Q And it woul d be misleading , therefore, for one to 
look, for example, at Exhibit-- and I'm not 
suggesting this was what it was put in for, but 
if you look at Exhibit 22 - l and the green material 
and ascertain simply from the fact that all that 
is green that it can produce the same amount of 
water at all points , isn ' t that correct? 
A That is correct . I think I described earlier that 
those are geologic maps and they imply a genesis 
of material rather than a description of physical 
characteristics . 
Q Now, when you attempted to determine a specific 
yield for Colville Well No. 2 , did you ascertain , 
for example , a value for the transmissivity of 
the materials intersected by Colville No . 2? 
A The same probl em developed in trying to determine 
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the transmissivity of the material because of the 
heterogeneity of the material . All of the materials 
have a different transmissivity. 
I think , Mr . Mack, I should say that the data 
were erratic . Although they were precise l y deter-
mined , there was a wide distribution and c h anges 
of the curves as a result of the l ack o f h omo geneity 
of the materials so that you couldn ' t measure a 
transmissivity or you couldn ' t determine a specific 
yield . The units are too small and the curves were 
erractic curves . 
Q And just because your data were erratic and your 
curves were erratic , that did not indicate to you 
that your measurements were incorrect; did it? 
A No, becaus e I supervised the measurements . 
Q And one c a n get erratic data off a test or 
measurements t hat are done properly and performe d 
properl y ? 
A It is more common , I think , than getting data which 
reflects homogeneity. 
Q More common than not, isn ' t it , in this geohydrology 
field? 
A That is correct . 
Q Now , have you , yourself, done any studies to deter-
mine -- and I hope I ' m not plowing old ground --
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but done any studies to determine t he extent of 
infiltration to the No Name Creek aquifer from 
Omak Creek? 
A No, I have not. 
Q Did it ever strike you that that might be a worthwhile 
thing to do? 
MR. VEEDER: I object to the question, Your 
Honor. 
THE COURT: Sustained. 
Q (By Mr . Mack) Do you know of anyone who has done 
that for the Tribes or for Morrison- Mai erle? 
A Oh, yes. 
Q Who has done that? 
A Mr . Watson testified extensively to the technique , 
methods used to evaluate the infilt ration. 
Q Now, you have used a term "aquifer " during yo ur 
testimony . Is yo~r de f init ion of the term aquifer 
the same t hat Mr . Kaczmarek used, for e xample, which 
was a certain volume -- a material which could 
produce water at a certain volume, not necessarily 
material that could produce water period? 
A I woul d agree, in general, with that definition. 
I am not positive t hat is what Mr. Kaczmarek said , 
but --
Q It is run through --
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A It is water -- it is material that yields water 
readily to wells. 
Q And is that how you use the term in your testimony? 
A That is correct. 
Q Are you familiar with the term groundwater divide 
which has been used throughout this trial? 
A I am familiar with the term groundwater divide as 
used in groundwater hydrology. 
Q Yes, and is it your testimony that there is a 
groundwater divide between the Omak Creek aquifer 
which you have testified to and the No Name Creek 
aquifer? 
A There is no groundwater divide between those two . 
These are two separate aquifers. You can't have a 
groundwater divide between two aquifers . One --
the Omak Creek aquifer is an entirely different, 
separate hydrologic system from the No Name Creek 
aquifer which is an entirely separate system, and 
you can ' t have a . groundwater divide between the two. 
Q I just wanted to get straight whether that was your 
opinion or not. 
Have you dealt, in your experience, with any 
other water basin similar to the No Name Creek, 
similar in substantial respects to the No Name 
Creek water basin? 
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A Oh, yes . 
Q And where are those? 
A Rhode Island, Michigan , many in Colorado . 
Q You objected or seemed to on voir dire once , with 
the use of the term " cone of depression ." 
Is i t not true that the pumping of each well 
in this area creates, if you will , a geohydrologic 
shape for the water in the surrounding materials 
depending on the rate of pumping and the depth at 
which the pump is set and the materials from which 
the water is withdrawn during the pumping? 
A That is correct. 
Q And that is not necessarily a perfect, or it is 
unusual if it is a perfect conical shape ; isn ' t 
that correct? 
A Well, if the materials are isotropic , homogeneous, 
pumping constant, a ll of the other variables . 
Q And those conditions are not present currently? 
And also if there was no interference from pumping 
from other wells , that would be true? 
A That would be the intersection of one or more cones 
of depression if there were more than one well . 
Q And those aren ' t the conditions here either? 
A We have an intersection to that effect, yes . 
Q So , and is the intersection which you have just 
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described dependent on the depth at which a well 
pump may be set in a particular well, the rate 
at which the water may be withdrawn in that 
well? 
A That is correct, and the typ e of material. 
Q And the type of material, and the periods at 
which water may be withdrawn. 
A The time. 
Q And that is true not only generally but in this 
acquifer ; isn't that true? 
A That is correct. 
Q And isn't that true that has been true f or , 
let's s ay, for the years the water has been 
withdrawn from this aquifer , at least the last 
three years? 
A Well , each well develops a cone of depression, 
an irregular shaped cone of depression around the 
well depending on its material. 
Q And that has occurred here. 
A Yes. 
Q Is the red area, what is referred to as red 
area, referred to as aquiclude, that sort of 
thing, is that also heterogeneous in its 
composition? 
A Yes. 
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Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
Then you know at what depth certain materials appear 
and what depth other mat erials appear? 
We have the series of holes drilled by the United 
States Geological Survey as test holes down through 
that red material and we also have two wells below 
the granite lip that were drilled by the Colville 
Indian Tribe and we have some knowl edge of Mr. 
Walton ' s wel l s, the abandoned domestic we l l and 
the log furnished by the U. S. Geological Survey 
report . 
And you have l ooked at t hose? 
Yes. 
Now , anywhere in that material that has been called , 
referred to as the aquiclude here , are there 
materials with greater water- bearing properties, if 
you will , lying at deeper depths than materials with 
less water- bearing property? 
The heterogeneity of the material is not related 
to depth. There are 
I understand t hat . 
There are materials which would be better yieldi~g 
quality near t he top of the ho l e as well as in the 
middle or at the base . It depends on each i ndividual 
hole . 
And in this aquiclude area, isn ' t it true t hat there 
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are materials with greater water-bearing properties 
at greater depth in the aquiclude? 
A And at shallower. 
Q And at greater also? 
A Well, not greater . They all are very low . I t ' s 
like the difference between one and two rather than 
the difference between one and ten. 
Q When we are talking about the depths here of the 
wells in the aquiclude area, what is the deepes t 
well in that area? 
A The ones down below the granite lip went to the 
depth of over 200 feet . 
Q How about above the granite lip? 
A I would have to review the logs again . 
Q They are not that deep , though, are they? 
A Oh, as I remember, they woul dn ' t be. There was a 
limit as to how deep they could be drilled because 
the U.S. Geological Survey didn ' t have adequate 
tools on the rig . 
Q That is your understanding. But they aren't as 
deep as the 200 foot ones, to your recol l ection? 
A No. 
Q Now , Mr. Robinson, you testified that one of the 
factors of locating a well is where an individual 
wants to put the water to beneficial use. 
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A That is correct . 
Q From that well. 
Is that true also on the location of surface 
water diversions? 
MR. VEEDER: I object to the question, 
Your Honor . I think we are getting far afield from 
what this witness has testified to. He is t alking 
about diverting water from some place on a surface 
stream and is he trying to apply it to groundwater? 
I don't follow what he is saying and I think the 
question is totally irrelevant in this case . 
THE COURT : Sustain the objection . 
Q (By Mr. Mack) Did you help participate in the 
determination of where wells would be placed by the 
Tribes or where water to be withdrawn from those 
wells woul d be placed to beneficial use? 
A No. 
Q You were not consulted at all? 
A No. 
Q Do you have your own opinions as to the efficiency, 
if you will, or the extent to which the factors 
which you just testified to were taken into 
consideration in the placement of wells and in the 
placement of water from those wells with the No 
Name Creek irrigation project? 
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A I'm not sure I understand your question. Do I have 
an opinion as to -- ? 
Q This factor which you stated, which is where the water 
is to be put to beneficial use, as impinging or 
affecting the decision as to where the well is to 
be placed, do you have any opinion as to the extent 
to which that factor was taken into account in 
designing the Colville irrigation project? 
A Yes, I have an opinion. 
Q And do you have an opinion as to the extent to which 
surface water diversions and the placement of water 
for beneficial use from those affected the decision 
which was affected by the factor which you have just 
described? 
A I have no opinion 
MR. VEEDER : I would like to have that 
question read back or restated. I went off the 
sled on that totally. 
MR. MACK: Well, let me re- --
THE COURT: Counsel 1 does the witness 
understand it? 
THE WITNESS : I believe so. 
THE COURT : You may answer. 
A I do not have an opinion. 
Q Do you have any knowle~ge whether that was taken 
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into account? 
A No, I do not. 
Q Mr . Robinson , what diff erence does it make in 
locating a we l l as to where the water is t o be put 
to beneficial use un l ess that difference is somehow 
based on some notion of efficiency or economy or 
expense? 
A I think that the location of the well is directly 
related to efficiency , economy or expens e. 
Q And that i s t he reason it is important, is it not , 
in the determination of where you place the well 
and the wat er --
A In relati on to where yo u are going to put it for 
beneficial use , yes . 
Q In other wo rds , if you could put it down right here 
to water the area where you are sitt ing , it would 
be preferab l e - - and not adversely affect anything 
else -- it would be preferable than putt ing a wel l 
out f ive mi l es from here to do that? 
A That is r i gh t , or better to p u t it right here. 
Q Where you are sitting? I won 't propose that . 
MR . MACK ; And t hat brings me to the end 
of my cross-examination. 
THE COURT : Does United States have 
cross-examination? 
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Q Dr . Robinson, would you take off L-L ' and M-M' and 
refer to Colville Exhibit No . 6, please. 
Dr . Robinson , in regard to the determination 
of specific yields as shown by Mr . Cline, would you 
step now to Colville Exhibit 8, the General Geology, 
and identify into the record the location of what 
we have up there as .Ml, well Ml. 
THE COURT: Counsel, you mean Exhibit 6 , 
I believe. 
MR . VEEDER ; I beg your pardon . 6. 
A This is Colville Exhibi t 6. 
MR . VEEDER : you are right . 
A The well as designated on Colville exhibits as Ml 
is in the northeast quarter of Section 8 in Township 
33 north and is labeled as well 1. 
Q And what is the material in which it is situated 
there, what kind of geol~gic formation? 
A That test hole was drilled into the fine-grained 
lake beds at that locale. 
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Q Was that well within the groundwater aquifer of the 
No Name Creek? 
A No, sir . I t was outside the aquifer. 
Q It was outside the aquifer . 
A Correct . 
Q And would you state into the record an opinion , if 
you have ·one , as to whether that Ml well had any 
relationship whatever to the groundwater divide 
or the elevations of the groundwater in the No Name 
Creek groundwater aquifer. 
A Well Ml --
Q Do you have an opinion? 
A I have an opinion. 
Q And would you express that opinion, please, into the 
record , restricting your comments to that location 
of Ml . 
A Ml is drilled into the lake beds . That is an 
entirely separate and different hydrologic system 
and has no groundwater -- as measured in that well, 
has no relation to the groundwater in the No Name 
Creek aquifer . 
Q Could the data or information used in connection 
with that well have any relationship to the ground-
water divide as purportedly found by Mr . Cline? 
A No. 
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Q Now, would you refer to _the abandoned Paschal Sherman 
domestic well which is well no. 2. 
A The well no . 2 or the abandoned Paschal Sherman well 
is just west of the center of the north-south line 
between Section 8 and Section 9 on Colville Exhibit 
No . 6. 
Q And what is the material into which that was dug? 
That is a dug well ; isn ' t it? 
A That is a d~g well . 
Q Yes. 
A The surface material, the material immediately 
adjacent to the surface, is some recent alluvium 
related to Omak Creek aquifer and that overlies 
material of the No Name Creek aquifer, otherwise the 
bottom of that well is in the No Name Creek aquifer. 
Q Have you any knowledge as to the accuracy of the 
measurement s that were taken on that well, Dr. 
Robinson? 
A Yes, I have . 
Q And what is your knowl edge of that? 
A In developing and plotting the data that was made 
available through t he U.S. Geological Surve y report 
on August 29, 1977, the depth to water as measured 
in that well was measured at two feet below the 
bottom of t he well, as reported . 
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Q And have you an opinion as to whether that would be 
a reliable source of data under those circumstances? 
A Well, that point certainl y cannot be used because 
we know where the bottom of the well was and at that 
point the water was two feet below the bottom of the 
we l l . There was no way to measure it . It was 
obviously an error in measurement . 
Q Now , is there any way, scientific way, geologic al 
way or anyt hing e l se , where you could relate the 
water levels in Ml to M2 , under the circumstances 
that you know prevai l ed? 
A The M2 is the well labeled No. 3 on Colville Exhibit 
6 and is in t he west part of Section 9 and M2 was 
a test well dri l led in lake beds and these lake 
beds are entirely and separate hydrologic system 
from the No Name Creek aquifer and you cannot relate 
water levels in one to the o ther because they are 
in separate systems. 
Q Have you an opinion as to the correct ness of the 
conclusion that there is a groundwater, was or could 
have been a groundwater divide there, Dr. Robinson? 
A Yes, I have an opinion. 
Q Would you state that opinion. 
A There cannot be a groundwater divide in two 
different aquifers. You can ' t use data from one 
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aquifer system and data from the other aquifer system 
and say there is a groundwater divide between the 
two . There is a boundary condition, but there is 
not a groundwater divide, as defined as a groundwater 
divide. You have got a bag. of eggs over here and 
oranges over here , and t rying to say there is 
something that divides the two. 
Q Now, Dr. Robinson , could you calcul ate .the specifi c 
yield of an area using data from separate and 
distinct and separate and individual aquifers, I 
mean, and have it applicable to No Name Creek 
groundwater basin? 
A You have got 
Q Well, answer the question . Do you have an opinion? 
A Yes, I have an opinion. 
Q And would you state that into the record. 
A You cannot -- if you have adequ ate data , you c o uld 
calculate t he specific yield for one system , and 
if you had adequate data you could calculate the 
specific yield for the other system, but you can ' t 
put the two together. Th ey are entirely and s eparate 
systems, so - - and you can ' t lump all of t he specific 
y i eld, if you had all of this data, in one basket 
or in one calculation and say this applied to on l y 
one of the hydrologic systems because they are two 
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separate and independent hydrologic systems . You 
have to use the hydrologic characteristic of each 
system to calculate yields or anything else. They 
are not interrelated. 
Are you able to evaluate the reliability, then, of 
the United States Geological Survey conclusions as 
set forth in U.S. Exhibit No. 1? 
NR. SWEENEY: Just a moment. I believe 
this is calling for an opinion and I think the 
question should be directed that it is his opinion 
rather than calculation. 
MR . VEEDER : Well, I will rephrase it. 
THE COURT: That is correct. 
MR. VEEDER ; I will rephrase it . 
Have you an opinion, Doctor? 
Yes , I have. 
I better -- let me ask the question first. 
Have you an opinion, Dr. Robinson, as to 
whether there could be any reliability based upon 
the U. S. Geological Survey report disclosing a 
groundwater aquifer where data from separate and 
distinct areas were taken, as was done here, and 
carne up with a determination as to a groundwater 
divide? 
Yes, I have an opinion. 
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Q And would you state that into the record . 
A It is not possible to determine a groundwater divide, 
and technically there is just no foundation when 
you have two separate and d istinct groundwat er 
systems. 
Q Now, would you state into the record as to what 
you have meant when you referred to an Omak Creek 
aquifer when you continued to allude to the newer 
al l uvium over which and through which Omak Creek 
is presentl y f l owing. Is t hat an aquifer, in your 
view? 
A Yes , it is. 
Q An d of what is that comprised, Doct or? 
A As i l lustrated on Colville Exhibit 6, the recent 
the alluvium along the banks or along the bed or 
adjacent to the bed of Omak Creek which extends 
from the sout h center o f Section 9 , southwestward 
and then n orthwestward t hrough Section 9 and 8 , 
depicted on t h is map as Qal which stands f o r 
Quaternary alluvium. Now , that is recent alluvium 
which has been deposited by Omak Creek as it 
generated its own channel and its own bed , and 
t hat is what I referred to as recent alluvium. 
Now, the width of the alluvium, and the 
material that consists primarily of sand and gravel 
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and relatively coarse sand and gravel locally with 
cobb l es in it 1 and it is this alluvium which 
contains the underflow or the subflow from the 
stream, is an aquifer . If you put a well into it , 
it would produce water just as we have been stating 
about the No Name Creek aquifer. It is a material 
that if a well was put in and pumped, water would 
be produced, and this is what I r eferred to as the 
recent or the Omak Creek all uvium and the Omak Creek 
aquifer , and that is distinct from the No Name Creek 
aquifer which extends from the north part of Section 
9 all the way south to the south end o f Section 16 
which is shown in green on Exhibit 6 . That aquifer, 
which is a glacial fluvial deposit of a di fferent 
origin and has different characteristics, and that 
aquifer is entirely separate. The No Name Creek 
aquifer is e n t i rely separate from the No Name Creek 
aquifer. 
Dr. Robinson, have you made observances as to the 
thickness and width and depth of what you refer to 
as a younger alluvium across which Omak Creek now 
flows? 
Yes, I have. 
And what was disclosed to you by those observations 
and investigations that were made? 
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A The width of the Omak Creek aquifer are shown on 
the Colville Exhibit 6. The alluvium, the Omak 
Creek alluvium which is the Omak Creek aquifer, 
were mapped and the limits of that alluvium are 
depicted upon the Colville Exhibit 6 . 
In addition to that, we have dug some backhoe 
pits into that alluvium to determine , in an attempt 
to determine its thickness, and I think our maximum 
hole was about 14 feet, and at that point we did not 
get through the Omak Creek alluvium. 
Q What effect does that have, these variables to which 
you alluded, upon the reliability of surface 
measurements from point 1 through 6 or however far 
it was that the U. S.G . S. made its surface measure-
ments, what would be the effect upon the reliability 
of concluding that where there is a variation , it 
constitutes a loss into the aquifer? 
A It would have a -- has a very material effect. You 
cannot --
Q And what is that effect? 
A The underflow or the subflow through that alluvium 
which js connected with the stream flow cannot 
be mE>.asured and as the configuration, the thickness 
and the width of the alluvium along Omak Creek, as 
it is different in different places, the amount of 
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underflow or subflow will be different at different 
places and , as a result, the amount of water that 
you measure within the open stream channel will 
change or will be different. 
Q Then --
A So, a measurement based entirely upon open channel 
measurement is not reliable to determine whether 
there is a gain or loss within an int erval of the 
stream. 
Q Now, Dr . Robinson, have you an opinion as to whether 
the changes in flow of Omak Creek , as you have 
observed it , have any effect upon the infiltration 
of water from No Name Creek - - I beg you r pardon, 
from Ornak Creek into the No Name Creek aquifer? 
Have you an opinion? 
A Yes. 
Q And would you state into the record that opinion. 
A It has become apparent with the measurements in 
the Peters observation well this year a nd in past 
years that the rate of increase in the water level , 
the rate of recharge in the aquifer, is very similar 
to that in past years and has been testified to by 
Mr . Watson and others . In 1976 to '77 we had a 
dry year, relatively dry year, with a very low 
amount of runoff . Since the end of the pumping 
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season in 1977 to the present time, we have had 
much higher precipitation, a much higher runoff, 
and yet the level of increase in the water in the 
No Name Creek aquifer at the present date is only 
approximately one foot above what it was during 
the dry year, which indicates or shows to me that 
this stage of Omak Creek and the amounts of precipi-
tation does not have a significant effect upon the 
rate of recharge of the Omak Creek aquifer -- I 
mean , the No Name Creek aquifer . The No Name Creek 
aquifer is behaving as a uniform -- a body which 
has almost uniform recharge regardless of the amount 
of precipitation and/or discharge from Omak Creek . 
Then , how would you evaluate the stream system of 
Omak Creek as it relates to the stream system of 
No Name Creek, Doctor? 
There is an almost constant infiltration from Omak 
Creek and the Omak Creek aquifer into the No Name 
Creek aquifer and ·that this constant , almost constant 
percolation or recharge is not affected by the 
stage in Omak Creek or the height of the water in 
Omak Creek . 
What is the relationship of dependency or 
independency of the two separate watersheds, Doctor? 
The water - - Omak Creek and Omak Creek aquifer are 
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acting independently and separately from the No 
Name Creek aquifer and changes in stage of Omak 
Creek do not affect the amount of infiltration or 
percolation significantly that goes into t he No 
Name Creek aquifer . These two are - - well , it 
shows that these are separate hydrologic systems 
that are not interrelated except through the small 
amount of percolation that you have through the 
bottom o f the Ornak Creek aquifer into the No Name 
Creek aquifer . 
Q Now, Dr . Robinson , have you considered the utiliza-
tion by Mr . Cline of the Johnson report as it 
pertained to the conclusions expressed by Mr . Cline 
in that report , particularly as it relates, for 
example , to the constant . 8 infiltration o f water 
into the s ys t em? 
A Yes , I have . 
Q And - -
THE COURT : Just a moment . 
MR . PRICE : I believe this is repetition . 
I don ' t even know whether there was any cross -
examination on this . 
THE COURT : I don ' t believe there was any 
cross- examination on the loss . I will sustain the 
objection . 
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MR . VEEDER : Your Honor, in regard to 
the Johnson report, I believe that there was . I 
am not arguing with Your Honor , but I think that 
there was in regard to that Johnson report . 
THE COURT : Well, it would have had to 
h ave been at the prev ious session. There certainly 
wasn't any this morning . 
MR. VEEDER : Well , I think t hat it 
probably was , Your Honor. I made a check on this 
and I will check it again . I had proceeded under 
the basis that there had been inquiry about the 
Johnson report and I have it noted as Volume VII, 
page 227 
THE COURT: Well , Counsel , I have no 
reason to dispute it. If that is your recollection, 
you may p roceed . 
MR . VEEDER: Thank you , Your Honor. 
Q Would y ou state into the record the re liability of 
the Johnson report , then , as a source of data 
utilized in the numerous conclusions expressed by 
Mr . Cline in his report. 
MR . PRICE : Your Honor . I am going to 
object unless some proper foundation is laid . That 
is a general question . We don ' t know what portion 
of the report he is referring to. 
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MR . VEEDER: I think it is page --
THE COURT : Identify it . 
MR . VEEDER : 19, I believe it is, Your 
Honor . 
Yes, it is on page 19 . 
THE COURT : Well, Counsel , i t is obvious 
we aren ' t going to finish redirect by noon , so why 
don ' t you identify that with the witness during 
recess . 
We will take the luncheon recess now . 
NR . VEEDER : Very well, thank you, Your 
Honor . 
THE COURT : So, we will be in recess until 
1 : 30 . 
THE BAILIFF: All rise . This Court stands 
at recess until 1 : 30. 
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Afternoon Session 
April 11, 1978 1 : 30 p . m. 
THE BAILIFF : All rise . This Court is 
reconvened following recess. Please be seated. 
THE COURT: You may continue, Mr. Veeder. 
MR . PRICE: Your Honor, before he continues, 
I would l ike to correct my statement about reference 
to the Johnson study. It was me who on cross-
examination raised the question of the Johnson 
study . I would again like to reopen my objection 
in that my questions were directed to whether or 
not he had employed those Johnson studies in any 
other of his work or in preparing a preliminary 
plan to this project, but I do not believe that 
raises the question which Mr . Veeder already has 
gone into as to the applicability in connect i on 
with Mr. Cl ine ' s report. But I certainly did refer 
to it, but I don ' t think it was referred to in the 
sense that Mr . Veeder is now trying to go back and 
just recreate his direct testimony. 
THE COURT: Well, I'm not sure what Mr. 
Veeder is attempting to go into . I ' m going to let 
him continue for the time being. 
MR. VEEDER: Well, it will be very short, 
Your Honor. 
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Mr . Reporter, do you have the question that I 
asked there? You don't . 
THE REPORTER : Carol already has it. 
MR. VEEDER: I will just start again . 
REDI RECT EXAMINATION CONTINUED 
BY MR. VEEDER : 
Q Dr . Robinson , would you state into the record as to 
whether you have an opinion as to the value or 
reliability of using the Johnson report in the 
manner that it was utilized in the U.S.G .S. report, 
U.S. Exhibit No . 1, at page 19? 
A Yes, I have an opinion . 
Q And would you state into the record whether under 
the circumstances the Johnson report was properly 
used . 
A The Johns on report is a compilation of other people ' s 
work. It is a compilation from published material 
and it is published material that covered many areas 
of the United States , Maryland, California , Nebraska, 
Nevada , and it is data which was compiled by 
Johnson from these various sources and does not 
represent his own investigation and his own work, 
so, basically, to use Johnson ' s report would be 
using I guess what you would call hearsay evidence. 
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Then , the Johnson report goes into -- well , the 
purpose of it was to try to show specific y ields of 
different types of materials of description , and 
even if we knew specifically what the specific yield 
of all the variety of materials we have in the No 
Name Creek were , you cannot use the Johnson report . 
Q No , why is that, Doctor? 
A The Johnson report , well , f o r example, under silt, 
as I think I testified before, the range of specific 
yield for what Johnson called silt is from 3 to 19 
percent , and each -- he has a summary tabl e in the 
back of that report in which he summarizes the range 
and the average for specifi c yields for d i fferent 
described materials , and you can't take those 
numbers and apply them in another area . They are 
just not applicable. 
The whole purpose of the Johnson report was 
merely to bring to the a ttention of geologists that 
there is a variety in specific yields of materials 
described the same way by geologists , and these, 
at best, can be used as an estimate for planning 
programs . 
Q What does the item of comparability have to do 
between the utilization of the Johnson report and 
as was attempted to be used in the U. S . G. S . report? 
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A As I tried to illustrate , there is no comparability 
because materials, the parts of the report that 
Johnson -- of the other reports that Johnson quotes 
they are materials of different origins and different 
geologic environments . He did not develop this as 
a handbook to be used as a -- for use where things 
were not comparable . There is no comparability . It 
was a book compiled to show that there is a wide 
range of variations in specific yields in material 
described the same way, and I would say that what 
he was trying to prove is that you cannot use this 
type of data because it is not comparable as detailed 
to arrive at detailed specific answers . 
Q As related to U.S. l; is that right? 
A Right . 
Q Dr. Robinson, would you again step to the General 
Geology map which is Colville No. 6 and just for the 
record and with specificity indicate where - - and 
not only indicate, but locate where Mr. Walton's, 
what we call the new irrigation well is situated? 
A What has been termed in the testimony as Mr . Walton's 
new irrigation well, on Colville Exhibit No . 6 , is 
labeled as Well No. 17. It is directly south of 
the north boundary of Mr. Walton ' s property which 
is in Allotment S-525. 
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Q Have you an opinion, Dr. Robinson , as to the 
consequences of the pumping by Mr. Walton upon the 
natural flow of the No Name .Creek in the course of 
that stream in the state of nature down to Allotments 
901 and 903 at the Colville Indian people and the 
Confederated Tribes? 
A Yes, I have an opinion . 
Q Would you state into the record what that is . 
A Water pumped from Mr . Walton ' s irrigation well is 
water that would drain in time from the spring zone. 
The spring zone derives its water from t he No Name 
Creek aquifer . It is the leakage from that aquifer, 
the maximum leakage from that aquifer, that forms 
No Name Creek and the spring zone . The Walton 
irrigation well takes water from the No Name Creek 
aquifer and by taking water from the No Name Creek 
aquifer, would reduce the amount of water which would 
be available to be discharged through the spring zone 
and the Walton irrigation well is the well, irrigation 
well nearest to the spring zone, so it would have the 
major effect upon the natural discharge of water from 
the spring , into the spring zone from the aquifer. 
MR. VEEDER : I have no further ques t ions . 
THE COURT : Further examination of this 
witness? 
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Mr. Price. 
MR . PRICE : Thank you , Your Honor. 
RECROSS-EXAMINATION 
BY MR . PRICE : 
Q Mr; Robinson, you are not contending that it is 
solely t he Waltons that are responsible for the 
spring zone drying up , as it were? 
A I am not contending that . 
Q Fine. I think we have already established that the 
Colville No . 1 well on your groundwater profile 
exhibit shows that , as a matter of fact, you can 
draw down the water table below the level of 
Walton • s irrigation well ; is tha·t not correct? 
A I ' m not sure that exhibit shows it, sir . 
Q It can do that; can't it? 
A If the pump is placed at the right depth and it is 
below the depth of the pump in Mr . Walton ' s well. 
Q The water that appears in the spring zone is water 
that is coming down from above Walton's property, 
I thought that was the Tribes ' contention . 
A It is water within the aquifer which is recharged 
principally in the area to the north of Mr. Walton ' s 
property . 
Q So Mr . Walton's well isn ' t the principal effect on 
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whether or not there is water entering the s pring 
zone. The principal effect on the spring zone wat er 
is how much water the Tribes' wells pump ; is that 
not correct? 
A No, that i s not correct. 
Q I see. Now, you indicated, I believe, to Mr. Veeder 
that the Omak Creek percolation into No Name Creek 
valley remains fairly constant and this is bas e d 
on the year's study of ' 76 and ' 77 where you had 
little rainfall and this sort of thing. 
A That is correct . 
Q Did I also understand you to say that the recharge 
remains constant in terms of the amount of 
precipitation water that actually percolates t o 
the ground as well ; is that -- ? 
A That is certainly the indication from the records 
that we have so f ar this year. 
Q Okay, so, did yo u take into consideration whether 
it makes any difference whether the ground is 
frozen when that runoff occurs or precipitation 
in the form of snow? Will that water r un off t he 
surface into Omak Creek, Omak Lake , or will it 
percolate into the ground? 
MR . VEEDER: Your Honor, once more, we 
have been into these matt ers. My redirect was very 
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limited. 
THE COURT : I think this is outsi.de the 
scope of the redirect, Counsel. 
MR. PRICE: I will try to rephrase it. 
Q I am trying to get to this area that the recharge 
remains constant both from the two sources , from 
the Omak Creek leakage, percolation, and from the 
precipitation; is that correct? 
A That is correct , yes . 
Q And so the 550 acre-feet of recharge a year basically 
won ' t be too much affected as to whether or not there 
is more or less flow in Omak Creek and wheth.er there 
is more or less precipitation during a given year? 
MR. VEEDER: I object to the form of t h e 
question, Your Honor, there is nothing in the r ecord 
about recharge being 550 acre-feet. It is a firm 
water supply during periods of shortage and I think 
we are going to have a ·very confused record unless 
the language is used with exactitude as to what our 
records show. The record shows a firm supply, Your 
Honor, and that firm supply has been arrived at by 
a determination as to a series of very short years 
and it doesn't rel ate to what Mr. Price is saying. 
Now , I have been listening to this, Your Honor, 
and I am greatly concerned to take this moment of 
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your time, but once more, the 550 acre- feet doesn ' t 
relate to what went into the aquifer this year. 
It relates to the firm supply of water over a period 
of years of operation . 
THE COURT : Counsel, I think that is firm 
supply . 
r~ . PRICE: That is their figure , Your 
Honor, based on their study for ' 76 and ' 77 which is 
the short year that we are concerned about . 
MR . VEEDER : And that is in error again, 
Your Honor . 
THE COURT: No, I will let him go ahead 
on that , but my recollection is that the 550 is 
alleged to be the firm supply. 
MR. PR~CE : Right . 
THE COURT: All right. 
Q (By Mr. Price) And the firm supply was arri ved at 
as a result of studies incorporating measurements 
of No Name Creek in 1976 and 1977 and precipitation 
records going back to nineteen ought something ; 
correct? 
A No. 
Q What else was it? 
A It was based upon the records from 1975 through 
1977 -- well, actually up to almost 1978 , the 
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pumping , the recharge and the calculations based 
on that , and it was also based on the weather records 
and the dry years and the period between -- well, 
prior to 1975 to 1978. 
Q Okay . That's what I ' m getting at , on the dry years. 
According to your testimony , a s I understand it, 
it doesn ' t make any difference whether we have a wet 
year or a dry year , if the amount of precipitation 
isn 't going to affect the aquifer any differently. 
A I don ' t quite think I said that , Mr . Price. I said 
that there was not as much, there was not a 
significant effect as a result in the c hange of 
precipitation . I t has increased a little , about 
one foot, as a result of possibly this last wet 
year , or more wet winter season since the pumping . 
The point I think I wanted to make is that , really, 
-- I was somewhat surprised that there was not a 
more sign ificant effect as a result . 
And really, this illustrates the fact that you 
have 
Q I don ' t -- I believe you are beyond my question . 
MR. VEEDER : I would like the witness to 
respond . 
THE COURT: The witness may complete his 
answer . 
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A It illustrates the fact that the firm annual supply 
has to be based upon longer periods of precipitation 
study and long supply studies or infiltration studies, 
rather than on relatively short studies . 
Q Okay . The basis on which the 550 firm annual supply 
was arrived at was based on a study when there was a 
short supply of water ; is that not a fair statement? 
A Well, it was based on a short supply of water plus 
the precipitation records over almost a hundred years . 
Q And so we can expect during average years and excess 
water years to have a great deal more water than the 
550 acre- feet; can't we? 
A No. Not infiltration . 
Q That is the point I ' m trying to get at . You are 
saying there is going to be 550 acre-feet whether 
it snows like heck, rains like heck or anything 
else. 
A No , I don ' t believe I am saying that. 
Q Okay. With regard to the Johnson study , was it not 
your previous testimony that on occasion you employed 
that as a preliminary plan to assist you at the 
start of a project before conducting your actual 
study yourself? 
A I believe it was my testimony , Mr . Price, that I 
used similar data available from the U. S. Geological 
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Survey, that I had never personally used the Johnson 
report because it was not comparable to the areas 
in which I worked. 
You never used it? 
I have never used the Johnson report . 
In the areas in which you have worked? 
That is correct . In the areas that I haven 't worked , 
too. 
In the areas you worked include , similar to this 
project, you mentioned Rhode Island . 
Yes. 
And could you determine specific yields in that 
project in Rhode Island similar to this? 
No. 
In Colorado have you ever determined specific yields 
in any of those projects? 
Many. 
Pardon? 
Many projects . 
And you determined the specific yield there? 
Yes . 
MR . PRICE : That is all I have, thank you, 
Your Honor . 
THE COURT : Mr. Mack? 
MR. MACK : Thank you, Your Honor . 
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Q Mr . Robinson, this well reading for Paschal Sherman 
No . 2 on August 29, 1977, the reading of the water 
level you testified was a few feet below the bottom 
of the well; is that correct? 
A That is correct. 
Q Do you mean below the actual bottom of the hole 
which was known as the well ? You don ' t mean below 
the pump setting? 
A I mean below what was the physical lower limit of 
the well . 
Q How many feet was that ; do you know? 
A It was approximately 2 . 4 feet below the bottom of 
the well . 
Q And did you happen to measure it at that s ame time, 
that same day , or let ' s say day afterward , day 
before, did you happen to measure the water level 
in that well yourself? 
A I didn ' t , because it couldn ' t have been done . The 
water was below -- the well was dry. 
Q According to what? According to the U.S.G.S .? 
A Well , the bottom of the well is 27 . 35 feet and the 
water level was measured at 29 . 96 as reported by 
the Geological Survey . 
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Q I understand that, but was there --
A You can ' t measure water in a well if the water isn't 
there. (Laughing . ) Sorry. 
Q Well, you don't have to apologize, but what I want 
to know is , did you happen, yourself , to put down 
a E tape or anything else to determine whether there 
was water in that well and at what depth it was? 
A No, I did not. I was reporting on the material 
reported by the U.S . Geological Survey and their 
Exhibit 1. 
Q And you just thought U. S . G.S. was dead wrong? 
A Well, I knew, because I had participated in the 
measuring to the depth to the bottom of the well. 
I knew where the bottom of the well was and so when 
I saw a measuremen.t of water level two feet below 
the physical bottom of the well, I had to conclude 
it was an error because it is physically impossible 
to measure it at that depth . 
THE COURT: Counsel, I don ' t think this 
was gone into on redirect . 
MR. MACK: ~-Jell , with Mr. Veeder it was, 
with all due respect, Your Honor , he was asked about 
Paschal Sherman Well No. 2, the accuracy of the 
measurements in that well . He mentioned the 
measurements taken by U.S.G.S. in August 29, 1977. 
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He testified that --
THE COURT: Well, Counsel, I think he has 
already testified to that in his previous examination. 
MR. MACK; You may be correct, Your Honor , 
but my recollection is that until the redirect, Dr. 
Robinson hadn't even gotten into this. This is 
something Mr. Watson had been testifying about. 
THE COURT: Well, go ahead. 
MR . MACK: Thank you. 
Q Well, Mr. Robinson, you knew at some point 'there has 
been water in that well over the years. 
A Oh , certainly . 
Q And all I want to know , did you or did anyone that 
you know of for the Tribe or for Morrison-Maier l e 
or working for you, for that matter, in that period 
of -- near that August 29 date, measure the water 
yourself to determine if you got the same measurement 
as the U.S.G.S .? 
A I did not measure the water at that time. 
Q Now, isn't it correct that for the period of 
September, 1977 to April, 1978 that there has been 
a greater amount of water recharged to the No Name 
Creek aquifer as you have described it than for 
the comparable period earlier, from September, 1976 
to April, 1977? 
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MR. VEEDER: I object to the question. 
That goes beyond the direct -- redirect , Your Honor. 
THE COURT : Sustained . 
Q (By Mr. Mack) Mr . Robinson, when you testified on 
recross from Mr. Price that there has been an 
increase , as I understand it , in the water table 
of about a foot due to precipitation 
MR . VEEDER : I object to this, Your Honor . 
This is again beyond the redirect . 
THE COURT : Counsel, the only reason for 
recross is to cover points that are covered on 
redirect . I think that is pretty much limited to 
the Johnson report and another matter . 
MR . MACK : Let me just finish with this , 
Your Honor . He concluded on the redirect with regard 
to whether --
MR. VEEDER : Your Honor, I do object . 
THE COURT : Just a moment. I don ' t know 
what his question is . 
Go ahead . 
Q (By Mr . Mack) You testifi ed on redirect as to the 
measurements in the Peters observation well and as 
to your opinion on the rates of recharge for the No 
Name Creek aquifer and that in your opinion there 
was a rather constant annual recharge to the No Name 
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Creek aquifer. 
MR. VEEDER: I don ' t recall ever asking 
anything along that line of the redirect, Your Honor. 
MR . MACK : ~vell, I have notes of it. 
THE COURT: Go ahead . 
Q (By Mr . Mack) Mr. Robinson, as I understand your 
testimony on redirect, a greater, much higher 
precipitation, for example, would not over --
annually change the amount of recharge to the No 
Name Creek aquifer . 
MR . VEEDER : I object to that. I certainly 
didn ' t ask that question . 
THE COURT: I think Mr . Price asked that 
question. 
MR . PRICE ; It was responded to on redirect 
examination, Your Honor . The reason I 
THE COURT: Counsel, I ' m going to cut it 
off . You have each had two cracks at this witness . 
I think you have about exhausted his memory . 
MR. ~ffiCK: Well, in that case, Your Honor, 
I will stop, although I believe Mr. Veeder did go 
into it immediately before lunch . 
Thank you . 
THE COURT: You may step down, Mr . 
Robinson. 
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MR . VEEDER: Call Dr . Koch , please. 
[Dr . Koch was previously referred to in this 
transcript as Dr. Cook.) 
DAVID LAWRENCE KOCH, called as a witness herein , 
being first duly sworn on oath, 
testified as follows: 
THE CLERK OF THE COURT: Would you please 
state your full name to the Court. 
THE WITNESS : David Lawrence Koch, spelled 
K-o-c-h. 
14 DIRECT EXAMINATION 
15 BY MR. VEEDER : 
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Q Dr. Koch, would you state into the record your 
education after high school, p lease. 
A I graduated from high school from Arms Academy in 
Shelburne Falls, Massachusetts, and I went to college 
in Lindsborg, Kansas, Bethany College, with a 
Bachelor of Science degree in biology . From there 
I went to Ft. Hays Kansas State College, in Hays, 
Kansas , for the Master ' s degree in zoology with 
research emphasis in limnology, and from there I 
taught two years at Community College in Kansas 
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before returning to the University of Nevada in 
Reno for the Ph.D. in zoology with research emphasis 
in fishery biology . 
Q During your college period and down to date , what 
are the specific disciplines that you have undertaken 
to study and what do you do for a living at t he 
present t i me? 
A Okay . Upon the graduation from University of Nevada 
with a Ph . D. , I was employed by the Desert Research 
Institute in the Water Resources Center where I have 
acted for a period of six years as a principal 
investigator on various types of limnological and 
fishery - type research projects. During the course 
Q What is this word " limnology"; is that what you are 
saying? 
A Limnol ogy . 
Q State int o the record what that is . 
A Limnology, 1 - i - m-n-o-1-o-g-y, which is the study of 
inland waterways and estuaries which, in essence , 
we are looking at the chemical, physical and biological 
aspects of the aquatic environment. 
Q What did you do? What did you study in connection 
with that? 
A Okay. I have done various types of research projects . 
Some of the more pertinent ones is I was the project 
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director for the Pyramid Lake Lahonton cutthroat 
trout fishery restoration program where we designed, 
developed, and built hatcheries for the Lahonton 
cutthroat trout. I have been involved with the 
various federal agencies such as the Bureau of 
Reclamation, Bureau of Indian Affairs, Fish and 
Wildlife Service, and dealing with criteria 
development for endangered fish species, specifically 
relating to the Marble Bluff Darn and Fishways 
constructed at Pyramid Lake to allow passage of 
cutthroat trout and Kweely Lake suckers [phonetic] 
out of the lake to the Truckee River to spawn. I 
have worked along in conjunction with the project 
on several occasions with Summit Lake in Mahogany 
Creek which drains into Summit Lake on Lahonton 
cutthroat trout population which is the purest 
strain of Lahonton cutthroat trout we have left. 
THE REPORTER: Could you slow down some 
of those. 
THE WITNESS: I'm sorry. 
A We have been involved there primarily with the 
Summit Lake Lahonton cutthroat trout population as 
an egg supply to stock other bodies of water with 
the Lahonton cutthroat trout. 
Other activities that I have been involved with, 
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scientific advisor to the country of Kuwait f or 
shrimp and fishery programs. 
I also spent a stint in Mexico City working 
for the World Bank where I designed a national 
fishery management plan for the country of Mexico. 
Q What has been your experience on the Colville Indian 
Reservation in regard to the fisheries on that 
reservation, please. 
A The way I first became involved with the Colville 
Confederated Tribe was i n 1974 when a delegation of 
the Tribal Council came to Pyramid Lake when we were 
in the middle of constructing the Lahontan cutthroat 
trout and fish hatchery at Pyramid Lake, and they 
viewed the fishery resources t hat were being developed 
there and the various programs that were involved and 
they asked me to come to the Reservation and do a 
kind of an overview survey of their fi sh and wildlife 
resources which I did in 1974. Sinc e that time I 
have been involved with the Colville Fishery Plain 
which was Docket 181-C before the U.S. Clai ms 
Commission. 
Q Well, Doctor, did you make any reports or studies 
in connection with your evaluation you just alluded 
to, starting in 1974? 
A Yes, I did. 
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Q And would you state into the record what that was. 
A Starting in 1975 I did a historical evaluation of 
the fishery resources of the Columbia River and the 
fishery losses that occurred to the Colville 
Confederated Tribes due to the construction of 
Grand Coulee Dam and various other developments on 
the Columbia River. 
MR . VEEDER: May I approach the witness, 
Your Honor . 
THE COURT : You may . 
Q (By Mr . Veeder) I hand to you the exhibit marked 
for identification Colville Exhibit 37-9, and would 
you state into the record what is represented by 
that document. 
A Colville Exhibit No. 37-9 is entitled An Evaluation 
of the Lahonton Cutthroat Trout Population With 
Recommended Management Alternatives For Omak Lake , 
Washington . 
Q And who prepared that? 
A That was a report prepared by myself after an 
intensive survey in the spring of 1975 on the 
Omak Lake fishery. The idea was, is that the 
population of cutthroat trout was introduced into 
Omak Lake in 1968. It was tested prior to that 
in 1966, and we felt to be able to come up with 
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a recommendation for an effective fishi~g season 
program an d effective management of the system, it 
was t ime to see what the ful l status of that 
population was. This evaluation is reported here . 
Q "Here. " Now, when you say "here, " what do y ou mean 
"here " ? 
A This Colvil l e Exhi bit No. 37-9 presents data of 
gillnetting activity on Omak Lake to evalu a t e the 
population size of the cutthroat trout , the size of 
the fish, and the general condition of t he fish 
that exist in t he lake. 
This evaluation was followed up with anot her 
one. I think we have an exhibit on that. 
MR. VEEDER : Well, I offer in evidence 
Exhibit marked Colville Exh ibit 37-9 for identifi-
cation , ·An Evaluation Of The Lahontan Cutthroat 
Trout On The Colville Indian Reservation. 
THE COURT : 3 7 --
MR . PRICE : I have had a chance to review 
it and I object to its relevancy , but I have seen 
it before. 
THE COURT : 37-9 will be admitted . 
(Colville Exhibit 37-9 is 
admitted.) 
Q (By Mr. Veeder) Now, what was the additional report 
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that you made, Dr. Koch? 
A The additional report was a later study of the 
Lahonton cutthroat trout population where we were 
dealing with the spawning season in the spring of 
1975. At this particular time we took eggs and 
fertilized them from the adult population seeking 
fresh water in which to spawn , and we did egg 
incubation experiments in three different streams 
tributary to Omak Lake which are No Name Creek, 
Beaverhouse Creek and Kartar Creek to evaluate 
the success of the ~gg incubation that would occur 
on these various streams. 
Q And what were the results of that? 
A The results were that in Beaverhouse Creek the 
eggs did not successfully hatch primarily due to 
high temperature conditions and it is a small 
watershed on the east side of Omak Lake and as soon 
as the spring runoff is through , there is no more 
water in the system in that particular stream. 
Kartar Creek, the place we did egg incubation 
experiments there was located up at the very head 
waters in the spring near Moses George ' s house and 
the egg incubation was quite successful , 60 to 70 
percent success. However, the stream in Kartar 
Creek is very intermittant in flow and doesn ' t 
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flow a ll the way to Omak Lake most parts of the year. 
In No Name Creek we put the eggs in there in 
a very similar fashion and the egg incubation went 
very successfully for the first three weeks. At 
the end of the third week was a period of the year 
when Mr . Walton began his irrigation season and he 
diverted the water and the organic material , waste 
material, say, from his barn area , just settled 
on top of the eggs that were incubating as the flow 
slowed down, the velocity slowed down. The velocity 
dropped from about 1 . 2 to 1 . 5 cfs down to about 
.3 cfs and the eggs all suffocated because there was 
not enough velocity to carry the waste products 
on by or over the eggs . 
MR. VEEDER : We offer in evidence Colville 
Exhibit marked 37-10 for identification. 
MR. PRICE : Same objection as to relevancy, 
Your Honor. 
THE COURT: 37 - 10 is admitted . 
(Colville Exhibit No . 37-10 is 
admitted . ) 
Q (By Mr . Veeder) Now , Dr. Koch, would you recite 
into the record your background and history , if any, 
in regard to the participation in litigation involvin~ 
the Colville Confederated Tribes in regard to the 
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Q 
A 
natural fisheries. 
Okay . 
Which existed in connection with that Reservation. 
I mentioned earlier that I participated in the 
Colville ' s claim against the United States for the 
construction of Grand Coulee Dam. 
MR. PRICE : Excuse me, Dr. Koch. 
Your Honor, I will object to the relevancy of 
this unless it is going to lead somewhere to No Name 
Creek or this case rather than some claims on behalf 
of the Colville Tribes. 
THE COURT: I assume this is merely 
preliminary to show how he got into this program. 
We will wait and see. 
MR . VEEDER: That is precisely right. 
Proceed . 
Okay. In terms of the fishery losses that occurred 
because of Grand Coulee Dam , we estimat ed , based 
on the amount of habitat lost with the construction 
of Grand Coulee Dam for the spawning and rearing 
and natural production of salmon and steelhead 
trout, that there was a loss of somewhere in the 
vicinity of five million pounds of fish annually 
to the river. 
This loss occurred gradually over the years 
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from commercial fishing, uncontrolled commercial 
fishing downstream, the construction of Rock Island 
Dam initially and then came along 
Q Where is Rock Island Dam, please? 
A It is downstream from Grand Coulee Darn at the present 
time. I'm not quite exactly sure, maybe 30, 40 miles 
downstream from Grand Coulee. 
Q And what is the effect upon the salmon run? 
A The Rock Island Dam was constructed with fishways 
for fish pass ing facilities, but they were not - -
being it was the first one, they were not adequate 
to do the job, and they inhibited the migration of 
upstream spawning salmon and steelhead. 
Q Now , would you proceed , then, to outline the 
circumstances pursuant to which you undertook the 
Lahontan cutthroat trout studies , with specific 
reference to the importance of the Ornak fishery 
and the No Name Creek fishery, in connection with 
the Lahontan cutthroat trout and the survival of 
them . 
A Okay. Because of the losses that occurred , many of 
the waters on the Colville Reservation , say, were 
depleted because of needs for other fish that the 
Colvilles were dependent upon , and Omak Lake was 
one that had not been productive because of the 
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Q 
A 
failure of rainbow and brook trout to survive in 
the waters of Omak Lake, and it was a logi c a l one 
to look at in terms o f Lahonton cutthroat trout . 
If we look at the history of cutthroat trout , 
and cutthroat trout being of the genus and species 
Salmo c l a r ki --
Where do es t he clarki come from , just f o r the record? 
Clarki was a name given to the cutthroat t rout af t er 
the Lewis and Clark , or after Clark of the Lewis 
and Clark expedition in 1804-1805 to the Columbia 
River basin . The type locality of Salmo c l arki , 
the cutthroat trout, is the Columbia River Basin . 
Now , if we look at the evolutionary picture 
of the c utthroat trout and the various sub-species 
that have evol ved from that original stock , we have 
several s uch as the Yellowstone cutthroat , t h e 
Coastal cut throat , and the Lahontan c utthroat . 
Bac k in Pleistocene as the massive lakes dried 
down , the Lahontan Basin was isolated and the 
cutthroat trout evolved into that system be c oming 
very tolerant to the alkaline saline conditions 
that developed there which is very similar to what 
has happened in the Omak Lake system . It i s a 
terminal lake , no outlet , and through time i t will 
concentr a t e somewhat. 
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Q Now, you have referred to the Lahonton cutthroat 
trout and the characteristics of them and their 
location. Would you s t ate into the record the 
status of them from the standpoint of survivalship 
on their part under the circumstances. 
A Okay. If we look int o the history of the cutt hroat 
trout, say, back to the beginning of this centu ry , 
the largest known populat ions of the Lahont on 
cutthroat trout were in Pyramid and Walker Lakes 
and the Truckee and Walker River syst ems, and t h ere 
were some in the Carson River system. 
Through the various developments t hat have 
taken place in those systems such as the construc tion 
of Derby Dam under the New Lands Recl amation Pro j ect 
of 1903 . The habitat o f the Lahonton cutthroat trout 
had become very restricted and the Lahonton cutthroat 
trout that were in Pyramid Lake became extinct in t he 
late 1930 ' s . It wasn ' t until the 1950 ' s t hat Dr . 
Ira La Rivers and Thomas Traleese [phonetic] 
re- introduced the Lahonton cutthroat trout from t he 
Summit Lake stock . The Summit Lake stock was a 
population to the north of Pyramid Lake that had 
become isolated and had not been interfered with 
by introduction of rainbow t rout which hybridize 
and destroy the gene pool of the 'Lahonton cut throat 
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trout, and it ' s the Summit Lake population that 
was also used to bring eggs, the majority of the 
eggs and fish to the Omak Lake system giving us one 
of the purest stains , the purest strains we know of 
the Lahontan cutthroat trout to the sys t em . 
Becau se of all of the deteriorat ing h abitat 
cond itions l i ke when the Truckee River wa s d i verted , 
the lake leve l of Pyramid Lake dropped , i t formed 
a large delta at the mouth of the Truckee River 
and the fish no longer had a spawning area or could 
not have access to their spawning area , and s o , 
therefore, the continued existence of the species 
became very much in peril , and the same is true of 
the Walker Lake system . 
Q Were there any reports that you consider ed in 
connecti on with you r studies in the backgr ound on 
the Laho nt a n cutth roat trout? 
A There were several studies , like for example Joh n 
Snyder in 1917 did an evaluation of the cutt hroat 
trout in the Lahontan Basin, and he pointed out 
at that early date that the diversion of water 
from the Truckee River was going to imperil the 
existence of that species . 
Ira La Rivers wrote the book Fishes and 
Fisheries of Nevada , where he describes very 
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Q 
A 
appropriately what has happened to the habitat of 
the Lahontan cutthroat trout, and he also talks 
about his work in re-establishing the population 
in Pyramid Lake. 
What were the other elements or actions taken --
I will start that again. 
What were the actions taken, i f any , with which 
you have acquaint ance, Dr. Koch , in regard to the 
re-establishment of the Lahontan cutthroat trout? 
Oh, when it was determined by Dr. Rivers and Tom 
Traleese that the cutthroat trout could survive in 
Pyramid Lake, and I might poi nt out that the early 
thinking was that they went extinct because it had 
become too salty , but when, in fact, they did their 
experim~nts, they determined that it wasn ' t that 
at all, it was loss o f their spawn i ng habitat, and 
they survived very well in Pyramid Lake. 
But when they determined that they would survive 
well in there and the effort should be made to 
restock that lake and create the popul ation that 
was once there, we saw the ~vas hoe Project Act 
passed by Congress which among its many things, 
it provided for the restorati on of the Lahontan 
cutthroat trout. This was done in 1956 and since 
that time in relation to the Lahontan cutthroat 
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fishery, they have constructed the Gardnerville 
or the Lahontan National Fish Hatchery in Gardnerville 
Nevada. They built the Marble Bluff Dam and Fishway 
at the mouth of the Truckee River so the fish could 
get out of Pyramid Lake . They renovated t he fish 
ladder over Numona Dam [phonetic] approximat e l y 
six miles upstream from the mouth of Pyramid Lake , 
and have t ried to provide access to the Truckee 
River for the Lahontan cutthroat trout. 
Q What have been the results of those efforts, Dr . 
Koch? 
A Oh, we are just now starting to see those results . 
Last year was the first time these facilities were 
functional . The fish did migrate up the Truckee 
River , but we were in an extreme drought year last 
year , and t he success was limited , at best, and 
one of the reasons for the limitations to t h e 
system as i t exists now is we have one more hurdle 
to get over in the Truckee River system, and that 
is Derby Dam where we don ' t have any fish passage 
facilities yet . That is approximately thirty miles 
upstream from Pyramid Lake , but it is downstream of 
all of their major historical spawning areas, so the 
populations there now are still not natural l y 
reproducing to the extent we want to see them 
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someday. 
Q Well, what action, if any, has the Colville 
Confederated Tribes taken in regard to this matter 
to your personal knowledge? 
A I don ' t quite understand your question, Mr . Veeder . 
MR . PRICE : And I will object to the 
question . 
Q (By Mr . Veeder) Has the Colville Confederated 
Tribes endeavored to do anything about the -- I 
will start that again . 
What has been the participation of the Colville 
Confederated Tribes, to your personal knowledge , 
in regard to the survival of the cutthroat trout 
as a threatened species? 
A Okay. If we look back to the early days of when 
the Lahontan cutthroat trout were brough t to Omak 
Lake and maybe preceeding that a little bit , the 
Colville Confederated Tribes entered an agreement 
with the United States Fish and Wildlife Servic e , 
then known as the Bureau of Sports Fishery and 
Wildlife , to provide fishery management programs 
for the Reservation in cooperation with the Tribe . 
That was done in 1965, but prior to the development 
of that agreement between the Tribes and the 
Fish and Wildlife Service, the Fish and Wildlife 
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Service in cooperation with the Bureau of Indian 
Affairs contracted with Oregon State University 
to carry out a basic survey of t he fishery resources 
of the Colville Reservation which was done by Mr . 
Jerold Thiessen and Omak Lake was one of the l akes 
that he looked at. 
Q I hand you Colville Exhibit marked 37-2 for 
identification and ask you to state what is set 
forth, or the subject matter of that? 
A Colville Exhibit No . 37-2 is a copy of the 
pertinent sections of the Jerold Thiessen report 
entitled A Fishery Management Survey of Lakes and 
Streams, Colville Indian Reservation, Washington, 
and the excerpts that I took from this were the 
title page, the acknowledgments, table of contents, 
the introduction which sets the scope of the study , 
the total study , and then the pertinent reference 
to Omak Lake where Mr. Thiessen makes the recommenda-
tion that 
MR. PRICE: Before he gets that far , Your 
Honor , I would l ike to make an objection for the 
record as to it not being properly identified by 
the man who prepared it 1 and these are apparently 
excerpts from the report . I was shown it this 
morning, but I have no ability to look at the 
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remainder of the report and I don ' t think it is 
appropriate. It hasn ' t been appropriately identified. 
MR . VEEDER : May I respond to what Counsel 
has just said. 
These exhibits were all made available a month 
ago, Your Honor . They were all examined by these 
men on Monday . I have forgotten the date, whenever 
it was, before the last trial started . There were 
no objections interposed to them. They have had 
a chance to review this whole thing . 
THE COURT : Well, I think there is one 
part of his objection I might have some concern 
about . He may be entitled to have the whole report 
if any of it goes in . I don ' t know what is in 
between t hose pages. 
MR . VEEDER : I will be glad to have the 
whole report t hen . 
THE WITNESS : I might add, Mr. Veeder, when· 
we reviewed those, the only thing I had was the 
entire report . 
MR. VEEDER : If you want the whole report, 
we will get it . 
THE COURT : Well, that is up to Counsel . 
I think his point is that if you want to put a part 
of the report in, he is entitled to see t he whole 
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thing if he wants it, but as to his objection as to 
whether this witness can properly identify it 1 I 'm 
going to overrule that on the ground that I have 
told counsel throughout the trial that I expected 
them to have gone into and either settled the question 
of authenticity of the exhibits or we will have those 
questions prior to trial. But if you want the whole 
exhibit in 1 why 1 I will insist on that. 
MR. PRICE: I'm shooting in the dark 1 
Your Honor 1 and I think I better ask for the whole 
exhibit. 
MR. VEEDER: Do you have that in the 
courtroom? 
THE WITNESS: It ' s in the courtroom. 
I-1R. VEEDER: Would you please get it. 
MISS ECKERT: Your Honor 1 I don't know 
if this is appropriate at this time 1 but I was 
going to object until I heard the witness mention 
the pages that he had identified 1 because in my 
review of the entire report, he has, in fact, 
identified the only pages that the State of 
Washington feels should be included as an exhibit 
in this matter. 
So 1 I would have no objection. 
THE COURT: Well 1 Counsel 1 the previous 
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objection was that there is only a part of some 
report, and I think under the rules when a report 
is in , the parties are entitled to have the whole 
matter in. I don 't know what is in the rest of 
the report , but I'm going to ask, then , that the 
Plaintiff 's Exhibit for identification 37-2 will 
b~ enlarged by attaching it to the report itself. 
MR . VEEDER : Do you have that report 
there? 
A Yes, I do. That is the only copy we have. 
MR. VEEDER : I will hand the full report 
to the Clerk. 
Q I will hand to you, Dr. Koch, Exhibit marked 
Colville Exhibit 37-25 and I would have you state 
into the record what that is . 
A Colvi lle Exhibit No. 37-25 is a resolution , Resolution 
No . 1965-42 of the Colville Business Council which 
authorizes the Chairman of the Business Council to 
develop an agreement between the U.S. Bureau of 
Sport Fisheries and the Tribe for the development 
of a Fisheries Management Program, and the basis 
for the Fisheries Management Program to be developed 
was t h e previous report , Colville Exhibit No . 37-2. 
MR. VEEDER : We offe r that in evidence, 
Your Honor. That was part of the data that was 
WAYNE C. LENHART 
COURT REPORT ER 
SPOKANE, WASHINGT ON 
PAGE 1673 Koch - Direct 
1 
2 
4 
5 
6 
7 
8 
9 
10 
11 
12 
u 
14 
15 
HS 
17 
18 
19 
20 
2.1 
2.2 
23 
24 
2.5 
made available to counsel for examination . 
THE COURT : 37-25 has been o~fered. 
Hearing no objections, it is admitted. 
(Col vi l le Exhibit No . 37-25 
is admitt ed.) 
THE COURT: I guess we really didn ' t 
admit 37-2 . It will be admitted as amplified. 
(Colville Exhibit No. 37-2 
as amplified is admitted.) 
Q (By Mr. Veeder) 37-26 is attached to that. 
A Yes, you gave me both of t hem. 
Q Yes, and I ask you to identify Colville Exhibit 
37-26 and state into the record what that is . 
A Colvill e Exhibi t No. 37-26 is another Col ville 
resolution by the Co l ville Business Council No. 1965-
43. What that resolution is , is the acceptance by 
the Business Council of the Colvi lle Tr ibes of the 
agreement between themselves and the Bureau of 
Sport s Fisheries and Wildlife and that resolution 
is the agreement. 
MR. VEEDER: Now, I offer in evidence 37-26. 
THE COURT : 37-26 is offered . Hearing no 
objection, it is a dmi tted . 
(Colvill e Exhibit 37-26 is 
admitted.) 
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Q (By Mr. Veeder) Now, Dr. Koch, I'm going to ask 
you to state into the record the statute and the 
source of authority under which you have been 
operating and under which actions have been taken 
by the national government to protect the Lahonton 
cutthroat trout. Would you state that into the 
record, please. 
A Okay. In all of our work with endangered species, 
officially classified as endangered species, we 
have been dealing under the authority of the 
Endangered Species Act. The first one was passed 
in 1966, the second one in 1969 and the third one 
in 1973. 
Now, under that Act it called for the maintenance 
and enhancement or improvement of threatened or 
endangered fish and wildlife species. Under that 
Act it also requires the Secretary of the Interior 
to periodically publish an official list of 
threatened and endangered species which he does 
periodically through the Federal Register and he 
also from time to time promulgates rules and regula-
tions that apply to the protection and enhancement 
o£ threatened and endangered species. 
Q And what has been your function under that, those 
laws and regulations as promulgated pursuant to 
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A 
Q 
A 
them in connection with Omak Lake and the work yo u 
have done in the restoration or the establishment 
of the Lahonton cutthroat trout in Omak Lake? 
Okay, I was going to say I worked with many 
endangered species programs besides this one , but 
what we are trying to do is protect all of their 
habitats as best we can , establish new populations 
where we can , and if we look at the t otal picture 
of the Lahonton cutthroat trout now , the total 
population that exists is still on the decline in 
some areas . For exampl e , the Wal ker Lake po pulation 
-- and we have just completed a study on the Walker 
Lake popul ation in the limnology of the l ake is 
·declining very rapidl y because of the lack of 
inflow of water into the system. 
What re l a t ionship does that circumst ance wh i c h 
prevails at Walker Lake , how does that relate t o 
the Omak? 
Wel l , in terms . of the tot a l Lahonton cutthro at t rout 
population , it was previous l y l isted in t he ear ly 
descriptions of the Lahonton cutthroat trout as 
an endanger ed species in Pyramid and Walker Lakes , 
t h e l argest known population of the species left , 
and with the Walker Lake population declining, as 
we have indicated , it makes the Omak Lake population 
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become even more important in terms of the continued 
existence of the species. 
Q What information do you have in regard, personal 
information and knowledge, do you have in connection 
with the situation in Walker Lake and state into 
the record where that is located, the lake itself . 
A Walker Lake is located approximately 120 miles south , 
southeast of Reno , Nevada . It is the second largest 
terminal lake in the west and what is happening 
there, like I said earlier, is the water is almost 
totally diverted upstream. The lake is declining . 
It has declined some 90 feet since the turn of the 
century . The total dissolved so l ids level of the 
lake have increased from about 5,000 parts per million 
t o over 10,000 parts per million at the present 
time. Like I say, we just completed a two-year 
comprehensive limnological s t udy on Walker Lake , 
and we determined in that study that the growth rate, 
for example, in the 1950's of Lahonton cutthroat 
trout was 17 to 19 centimeters per year . The current 
growth rate is 7 or 8 centimeters per year, so we 
have seen a reduction in the growth rate by a factor 
of two or three . 
Q What does that presage in regard to the possible 
survival of the Lahonton cutthroat trout? 
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A Well, if we look at all of the factors affecting 
that population, warm surface water temperatures, 
high total of dissolved solids, and bottom waters 
depleted of oxygen, it says that that population is 
expending most of · its energy just to survive and 
not to grow. And if that is the case, wherever we 
can establish a population·at this point in time to 
preserve the species, is important. 
Q What have been your observations in regard to the 
Lahonton cutthroat trout in Omak, from the standpoint 
of Omak Lake, from the standpoint of survival 
ability, if there is such a word, that is. 
A The growth rate we are observing in Omak Lake at 
the present time is approximately 18 to 19 centimeters 
per year which is what our optimum growth was in 
the Walker Lake system, and it is what the optimum 
. growth rate is that we are seeing in Pyramid Lake 
right now. 
Q Now, I hand to you Colville Exhibit 37-l, 37-3, 
and 37-15. Would you identify those into the 
record and state what pertinence they have in 
regard to the functions that you are now performing 
and how it relates to the work that is being done 
by the Colville Confederated Tribes and you in regard 
to the Lahonton cutthroat trout in Omak Lake. 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGT ON 
PAGE 1678 Koch - Direct 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
11 
19 
20 
21 
22 
23 
24 
25 
A All of these exhibits that you have just handed --
Q Please state what they are . 
A Colville Exhibit 37-1, 37-3, 37-lS and 37- 5 are 
federal rules and regulations required under the 
Endangered Species Act of 1973 which is 16 U.S.C. 
1531. 
Colville Exhibit No. 37 - 1 is a federal register 
which lists the first official listing of the 
Lahontan cutthroat trout as an endangered species 
which was issued on October 13, 1 970. This was one 
of the first lists published under the 1970 -- or 
under the 1 960 Act which required a l ist by the 
Secretary of Interior. Previous to this listing 
the Department of Interior had what they called a 
red book listing which was published in 1967 which 
also contained the Lahontan cutthroat trout even 
though it was an unofficial listing. 
Colville Exhibit No. 37-3, I am -- t his is 
some more rules and regul ations under the Code of 
Federal Regulations under the Wildlife and Fisheries 
Section and I refer specifically there, which is 
one of the criteria under which we operate when we 
are dealing with the threatened and endangered 
species to item (d) at the bottom of page 43 . 
Item (d) says: 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 1679 Koch - Direct 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
11 
19 
20 
21 
23 
24 
25 
"For information purposes only , 
the 'known distribution ' column" 
and that is the distribution column on the official 
listing , 
"will indicate the normal, known 
distribution of a species, sub-species 
or smaller taxon. This column does 
not imply any limitations on the 
applicatio~ of t he prohibitions in 
the Act or in this part 17. Such 
prohibitions apply t o a l l specimens 
of the species wh erever they are 
found. " 
Q Now 
A Shall I finish t hese others? 
Q Yes, if you would , p l ease. 
A Colvi l le Exhibit --
Q It would be No. 5 ; would i t not? 
A 37-15. 
Q 15, go ahead . 
A Colville Exhibit No. 37- 15 is a status reduction 
of the cutthroat trout classified as an endangered 
species to a threatened species. 
Q And how did that come about , to your personal 
knowledge? 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 16 80 Koch - Direct 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
1.2 
13 
14 
15 
16 
17 
18 
19 
20 
21 
23 
24 
25 
A These rules and regulations spell out why it came 
about. It was due primarily to the hatchery 
production of trout in California, Nevada, and by 
the U.S. Government, and also the establishment of 
naturally reproducing populations which are spelled 
out in this exhibit . 
Q And would you also refer now to 37-15, please . 
A Okay, Colville Exhibit No. 37- 15, again, is Rules 
and Regulations fal l ing under 50 C.F.R . 17 required 
by the Enaangered Species Act and I refer specifically 
there to the things we have to work with when dealing 
with threatened and endangered species . On the 
bottom of page 2 there where it has been typed in 
on the first column . It gives you a definition of 
endangered and it gives you in the center column a 
definition of threatened as applied by the Act. 
It also, in making reference to both endangered 
and threatened status, it gives a definition of the 
word "take" as it is written in the Act. 
"'Harass' in the definition of 
' take ' in the Act means an intentional 
or negl igent Act or omission which 
creates the likelihood of injury to 
wi ldl ife by annoying it to such an 
extent as to significantly disrupt 
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no~mal behaviorial patterns wh ich 
include, but are not limit ed to, 
breeding , feeding or sheltering. 
" 'H.arm ' in the definition of 
'take ' in the Act means an act or 
omission which actual l y injures or 
kills wildlife, including act s 
which annoy it to such an extent 
as to significant ly disrupt essen-
tial behavorial patterns which 
inc l ude , but are not limited to, 
breedi~g , feeding or shelteri~g . II 
MR . VEEDER: We offer in e vidence , Your 
Honor , Colvill e Exhibi t marked for ident ification 
37-1 , 37-3 and 37-5 . 
MR . PRICE : 7 , 1 , 3 and 15 were t he ones, 
I thought . 
MR. VEEDER: Di dn 't I say 15 ? 
THE COURT : Are you offering - 15? 
MR . VEEDER : Yes , I am. 
THE COURT : Four exhibits are being 
offered, 37 - 1 , - 3, - 5 , and -15. 
MR . PRICE : I would make an ob j ection to 
No . 5, Your Honor , on the bas is of its relevancy 
in terms o f the definition of taking or whatever 
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in that this is not a proceeding by the U.S . 
Government against Walton for taking. The others , 
I feel, are regulations that have some relevance 
to the witness 's testimony. 
MR. VEEDER: Your Honor, I believe the 
law is qui t e clear that it doesn ' t have to be a 
lawsuit by an individual or -- I believe anyone who 
is involved in this situation can properly be 
involved in this kind of a litigation. 
THE COURT: Well, I have a seri es of 
questions about the relevancy of this because what 
we are dealing with here is a righ t of the Tribe 
to waters under the Winter's doctrine, we are not 
talking about the right of t he federal government 
to protect species here. However, I think in view 
of the fact that when we get through with t his case, 
the Ninth Circuit or someone above them may totally 
disagree with my analysis of what the proper uses 
of water for the Tribe are. Perhaps I should put 
this in the record simply t o prevent a retrial in 
the event of a disagreement between this Court and 
the higher court. So, for that reason, and that 
reason only, I am going to let them in. 
Honor. 
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Your Honor, I would like to have a map put on 
which has been marked for identification, Colville 
Exhibit 5-A. 
THE COURT: Counsel, I have a 5, but not 
a 5- A. Is there a difference? 
MR. VEEDER: Your Honor, this is an exhibit 
that has been shown to counsel, but I do not have a 
small one for Your Honor. 
THE COURT: All right. I have got it now. 
Go ahead. 
Q (By Mr. Veeder) Would you step to Exhibit marked 
for identification 5-A and state into the record 
what that is, please. 
THE COURT : Counsel, for the record, we 
do have a 5, so this should be identified as 37-5 . 
MR. VEEDER: All right, p lease. 
THE WITNESS: -SA? 
MR. VEEDER : That ' s right. 
A All right, Colville Exhibit No. 35-SA 
MR. PRICE: Excuse me, 37 -- ? 
A 37-SA, depicts the location of Mr . Walton ' s barn 
area in red here which is --
Q By the way, who prepared this? 
A This was prepared under my direction. 
Q Go ahead, please . 
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A And the red area indicates point source of pollution 
where we see organic material and waste from the 
concentration of the dairy cattle and they run 
almost directly into No Name Creek which this yellow 
portion that you see on Colville Exhibit 37-SA is 
the zone of influence where this waste material is, 
flows down toward Omak Lake. 
We also show on here an area in the pasture 
area of Mr. Walton's property where we see periodi-
cally concentrations of cattle where they tend to 
graze very heavily along the stream. They trample 
t he soils on the stream banks which causes siltation 
to occur when rain runs off and fluxes into the 
stream. 
All of this material can go down into the 
gravels that are used by the Lahonton cutthroat 
trout in cases where the water slows down quickly, 
much of this organic material will settle out into 
the gravels causing near septic conditions, and if 
eggs are incubating in the area, there will be no 
oxygen flowing thro~gh those gravels for them to 
survive in. 
Q Have you had an opportunity to observe the 
consequence of the pollution from the Walton barns 
as they relate to Omak -- No Name Creek? 
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Q 
Probably the most vivid observation I can remember 
is back in 1975 when we did that first stream survey 
lake survey at Omak Lake. There was quite a bit 
of snow on the ground and from Mr. Walton's barn 
area all the way to No Name Creek was just a big 
brown patch where this material was flushing down 
toward the stream. 
We offer in evidence Colville's Exhibit marked 37 - SA 
for identification. 
MR. PRICE : My objection is ridiculous, 
Your Honor. It is inciting to the jury, if t here 
were a jury. Since we don't have a jury I can't 
say it is inciting to the Judge . I don't l ike the 
colors they used. We have enough exhibits in this 
case already. I think the witness can testify as 
to the area observed, pollutants, if in fact that 
is what he found. 
MR. VEEDER: Is that an objection, Your 
Honor? 
THE COURT: Yes, and I think the objection 
is well taken. I will deny the admission . He has 
testified as to the contents . 
(Colville Exhibit 37-SA is 
rejected.) 
(By Mr. Veeder) I hand you Colvi l le Exhibit marked 
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37-SB . Would you state into the record what that 
is and under the circumstances which the picture 
was taken . 
MISS ECKERT : What number? 
THE COURT : 37-SB . 
A Referri~g to Colville Exhibit 37- 5B , it is a n aerial 
photograph t hat was taken as I was flying out o f 
Omak one evening in August , and it is a view o f Mr . 
Walton ' s barn and you can see in the area where the 
zone of influence would actually be . It shows kind 
of a brown section which is the concentration of the 
cattle area and the zone where you see the direct 
flushing and washing of the waste materials into 
No Name Creek . 
MR . VEEDER : I offer in evidence Colville 
Exhibit marked 37- SB . 
MR . PRICE: May I see it . 
On voir dire , Your Honor . 
THE COURT : You may voir dire . 
VOIR DIRE EXAMINATION 
BY MR. PRICE : 
Q When was the picture taken, Mr . Koch? 
A It was taken in August of 1977. I don ' t know the 
exact date . I could find that if you want it . 
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Q In August of 1977. 
HR. PRICE : That is all I have. No 
objection, Your Honor . 
THE COURT : 37-SB is admitted . 
(Colville Exhibit 37-SB is 
admitted.) 
DI RECT EXAMINATION CONTINUED 
BY MR. VEEDER: 
Q 
A 
I hand you the exhibit marked Colville 37-27 and 
ask you to state into the record what is depicted 
on that schematic drawing . 
Colville Exhibit No. 37- 27 is a plot of feca l 
coliform bacteria count determined by t he U. S. 
Bureau of Reclamation and reported to the Co lville 
Tribes in September of 1 976. 
These two plots that are on t his figure 
indicate the numbers o f coliform per h undred 
millimeter of water sampl e as de t ermined b y the 
Bureau of Reclamation . On both of t hese occas i ons 
the human health standard as established by t he 
Environmental Protection Agency was exceeded and 
if we l ook at this closely we can see a t Flume A 
the feca l bacteria count was almost zero and Flume 
B which is just below Mr. Walton's diversion we 
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see a massive increase of the fecal coliform count. 
Fecal coliform count is one of the key factors 
we use to determine the contamination by animal 
waste material into water systems. 
Below, as the water passes down through Mr. 
Walton's area, you see that some of it is, the 
bacteria are assimi l ated and they don 't survive too 
much below Flume C, but it is a good indication 
that we have organic waste . Much of it which is 
not dissolved in the water, passing down the system, 
and this organic waste could accumulate in our 
spawning gravels down below the granite lip and 
cause problems for incubation. 
Q Who prepared that exhibit? 
A I prepared that myself. 
Q Have you related that situation from the standpoint 
of pollution or filth coming out of the dairy barns 
of the Waltons as it pertains to the potabi l ity of 
water for human beings? 
A Well, as I indicated , in that section of No Name 
Creek it exceeded the human health standards, and 
that ' s the human health standard for potable water 
for domest i c use. 
MR. VEEDER: I offer into evidence 
Colville ' s . 37-SB. 
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THE COURT: Why the solid line and the 
dotted line? 
THE WITNESSc That is two different 
sampling dates in September. 
MR. PRICE: Your Honor , coul d we have the 
dates identified and also the location of Flume C 
as it woul d relate to the properties involved? 
THE COURT : Yes. 
THE WITNESS: Okay , I woul d have to look 
specifically for the day. I believe the sol id line 
was September l, 1976 . I don ' t recall exact l y what 
the date was on the dashed line. 
Flume C is the flume at the granitic l ip . 
MR. VEEDER : We wi l l obtain that date, 
Your Honor. 
HR. PRICE: I would have no objection, if 
they would obtain that date . 
MR . VEEDER : And we will provide it at 
the next recess , Your Honor. 
THE COURT: 37-2 7 will be admitt ed . 
(Colville Exhibit 37 -27 i s 
admitted.) 
Q (By Mr. Veeder) Now, I hand you , Dr. Koch, Colville'~ 
Exhibit 
MR . VEEDER: May I approach the witness, 
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Your Honor. 
THE COURT: You may. 
Q (By Mr . Veeder) - -Colvil l e ' s Exhibit 37- 4 , 37-7 , 
37-8 , and 37-13, and wou ld you state into the 
record what tho s e documents are and relate to t hem 
from the standpoint of your act ivities and the work 
that you have been performing for the Col ville 
Confederated Tribes and the establishment of the 
Lahonton cutthroat trout fishery. 
A Well, when I f i r st got involved with t he Oroak Lake 
Lahonton cutthroat trout fishery , one of the first 
things I did was t o explore the various activities 
that had gone before roe . 
Colville Exhibit 37 - 4 is a resolution passed 
by the Tribal Co uncil , No·. 19 71- 2 88 which gives a 
general summary o f the number of fish that have 
been planted in Oroak Lake. I t is the general 
feeling that they s hould prohibit the fishing for 
the Lahonton cutthroat trout unti l suc h time a s 
they know more a b out p opulation . 
The signi ficance of the 1971 ~esolution is that 
it is the f irst year that adult spawning Lahonton 
cut throat trout returned l ooking for fresh water in 
which to spawn, and so in this resoluti on , Colvi lle 
Exhibit 37 - 4, the Business Counci l closed the 
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fishing for the Lahontan cutthroat trout during t h e 
spawning season so as to further protect t he popula-
tion and let it become established. 
Colville Exhibit No. 37 - 7 which is Colville 
Resolution No . 1971- 532, this is a resolution that 
made Omak Lake and its surroundings off limits to 
al l non- Indians, which , in essence, provided further 
protection t o the cutthroat trout popul a t ion. 
Colvi l le Exhibit No . 37 - 8 was an ordinance 
passed by t he Colville Business Council on June 2 , 
1972 , and i n this ordinance they give a general 
history of the plants and the fish that were made 
in Omak Lake. I t tell s of the concern that t hey 
don ' t want to allow f i shing still for them and it 
closes the Lahontan cutthroat tro u t fishery until 
such time as enough data is at hand to make the 
proper recommendation , and it closed fishing to 
everyone inc l uding the Tribal members. 
Col ville Exhibit 37-13 which i s Co l ville 
Resolution No. 1 975-116 is a re s olution which 
establishes the first limited fishing season for 
the Lahontan cutthroat trout which was based on 
recommendations derived for more int ensive survey 
in the spr~ng and fall of 1975 and also upon the 
recommendations of t he U. S . Fi sh and Wildli fe 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PA GE 1692 Koch - Direct 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
1% 
13 
14 
15 
16 
17 
18 
19 
20 
21 
23 
24 
25 
Service who was working closely with us on it . 
Colville Exhibit No. 37 - 11 gives you a listing 
of the recommendations the Fish and Wildlife Service 
have made to the Tribe in establishing this first 
fishing season that was established by Colville 
Exhibit 37-13. 
Q State into the record how those have affected your 
operation and what have you been doing in connection 
with this work, Dr. Koch? 
A Well, in these resolutions and the background of 
the setup, the establishment of how we have carried 
out our studies and how we have made our 
recommendations -- I might add that what made it 
possible for the Colvilles to al low fishing , limited 
fishing season on the endangered species or the 
previously endangered species was its classification 
to a threatened status where you can have controlled 
manageable fishing season if they are regulated. 
MR . VEEDER: We offer into evidence , Your 
Honor, Colville Exhibits 37-4, 37-7, 37-8, 37-13, 
and 37-11. 
MISS ECKERT : I ' m missing 
MR. PRICE: I did not see anything about 
an 11, Your Honor. 
THE COURT; He testified that that was the 
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memo prepared by the Fish people making the 
recommendations to the Tribe. 
THE WITNESS : By the Fish and Wildlife 
Servi c e . 
MR. PRICE: Your Honor, I would have 
objection to 37-7. On the others I would like to 
continue my objection to the relevancy , but I 
understand the Court ' s ruling on that. But with 
respect specifically to 37-7, it is a resolution 
t hat appears ·to be objecting to non-Indian use of 
the lake area in . general and has nothing specifically 
to do with the Lahonton fishery or protection of the 
same and I believe that would not be relevant to 
this proceeding . It was at that point that the 
Tribe closed the lake to non-Indians for various 
reasons but not specifically relating to the Lahonton 
trout·. 
THE COURT: Counsel, in just a quick 
reading, I don't see anything in the resolution 
that re l a tes specifically to the problems of fish . 
MR. VEEDER: Your Honor, the offer is made 
from the standpoint o f the fact that the Colvilles 
shut down the whole area and the consequences o f it 
was also the protection of the Lahonton cutthroat 
trout. If people couldn't get in there, they didn't 
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fish, and, therefore, I thought it was relevant. 
THE COURT: Well, for the same reason 
previously expressed, I will admit these exhibits , 
that is, 37-4, -7, -8, - 11, and -13. 
(Colville Exhibit Nos. 37-4, 
37-7 , 37-8 , 37-11, and 37-13 
are admit ted. ) 
MR . VEEDER: May I approach the witness , 
Your Honor. 
THE COURT : You may . 
Q (By Mr. Veeder) I hand to you Exhibits marked 
Colville Exhibit 14. It is 14-22 . Would you state 
into the record what it is, Dr. Koch, the 
circumstances under which that photograph was taken 
and state as to whether it is a correct depiction 
of what appears on the photograph, please. 
A Colvi lle Exhibit 14-22 is an aerial colored 
photograph of the north extension of Omak Lake 
showing the Omachee Resort area . It shows Allotment 
901 which is under cultivation . It shows Allotment 
903 which had not been developed at the time . This 
was taken on June 20, 1977, about 10 : 00 in the 
morning . 
Q Who took the photograph? What was your function 
in connection with the photograph? 
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Q 
A 
I was flying the airplane and Mr . James Cooper took 
the photograph. 
Is it a correct depiction of what you observed? 
It is a correct depiction and it shows some of the 
natural terrain o f the area and if you look 
carefully down by the boat dock extending out into 
the l ake , you can see where No Name Creek enters 
t he north end of Omak Lake there , and the area 
which we worked on specifically for the renovated 
channel extends just to the left side of the 
photograph there . 
MR. VEEDER : I offer into evidence 14- 22 
and 14-22A, Your Honor . 
THE COURT: What is 14-22A? 
THE WITNESS: I haven ' t talked on it. 
(By Mr. Veeder) · I beg your pardon. I thought you 
had referred to it. 
Go ahead, -22A. 
14- 22A is another photograph of a similar nature 
looking at the north end of Omak Lake , the resort 
area, 901 , 903, but it is a much higher shot s howing 
the general terrain of the whole basin and as well 
it shows the agricultural areas up thro~gh the No 
Name Creek Valley to give perspectus to the whole 
thing . 
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MR. VEEDER: We offer 47-22A, Your Honor. 
THE WITNESS: l4-22A. 
MR. PRICE: When was the last exhibit 
taken? 
THE WITNESS : This, I believe , was t aken 
in August, 1977 . 
MR. PRICE: Were you involved in the 
taking of that as well? 
THE WITNESS: I was flying the airplane . 
Mr . Gary Passmore took the picture. 
MR . PRICE: I have no objection. 
MISS ECKERT: No objection. 
THE COURT: Exhibit 14-22 and l4-22A are 
each admitted. 
(Colville Exhibits 14-22 and 
l4-22A are admitted.) 
Q (By Mr. Veeder) I hand you Colville Exhibit marked 
for identification 37-14 and ask you to state into 
the record what it is . 
A Colville Exhibit No . 37-14 is a diagramatic view of 
the lower section of No Name Creek where, in the 
1 975 report that I presented which I believe is 
Colville Exhibit 37-9, we recommended in that report 
that the section, lower section of No Name Creek 
be renovated to provide natural reproduction to the 
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Lahonton cutthroat trout population and natural 
recruitment to that population. The actual 
renovation project was carried out by the Paschal 
Sherman School YCC program during the summer of 
1976. 
Q Was that. done under your direction? 
A Yes, it was. 
Q And pursuant to your efforts? 
A R~ght, and based on a recommendation as to how it 
should be done . 
THE COURT: Which line is the natural 
cha.nnel and which is the renovated channel? 
THE WITNESS: Okay, the dashed l ine in 
Colville Exhibit 37-14, that is the road, and the 
solid line is the renovated stream channel up to 
where the highway crosses it which is identified 
as end of renovation. The renovative reach had a 
total length of 3,045 feet, mean width is 2.35 feet, 
and total substrate available for spawning that was 
created by the gravel was -- what was done to 
create t he substrate is the bottom of the channel 
was lined with this screen to prevent excess loss 
of water from the channel and then one to four inch 
gravel was laid on top of the visqueen and the sides 
of the channel were stablized with planking material 
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which would create in excess of 7 , 000 square feet 
of subst rate t hat the fish could u s e for natural 
reproduction in the stream. 
Q Now, would you state into the record the conse quences 
of that develo pment , t o yo ur per s onal knowledge , and 
describe in your own terms the spawning of the trout , 
cutthroat trout , please. 
A Okay . The renovation t hat I desc ribed with Colville 
Exhibit 37 - 14 was carried out , like I said , during 
the summer of 1977 , and the water came down -- or 
1976 , and the wat er was provided t hrough the t otal 
management of t h e Colville irrigation project to 
the fishery for a l lowing the fish to come up and 
spawn . We didn ' t know a t the start o f the season 
how well the fish would respond to that channe l 
but as t he season progressed, the fish proceeded up 
into No Name ~creek, very successfully . We had in 
excess of 200 adult spawning fish migrate up into 
the channel and on two respective o ccasions 
biologists working for the Tribe , Mr . Marko [phonetic ], 
made redd counts of the spawning sites . 
Q Was that done under your direction , Doct or? 
A Right. 
THE COURT : Mr . Price? 
MR. PRICE : Go ahead. 
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THE COURT : All right, go ahead . 
A I might add that a redd is the nest that a fish 
builds in the gravels of t h e stream bed. 
MR . VEEDER : I offer into t he record 
37 - 14, Your Honor . 
MR. PRICE: No objection, Yo ur Honor . 
MISS ECKERT: No ob jection . 
THE COURT: 37-14 will be admitted . 
(Colville Exhibi t 37- 14 is 
admitted . ) 
Q (By Mr. Veeder) Now , Dr . Koc h , would yo u proceed t o 
refer to Colville Exhibit 14- 13 , 23- 14 , 12 and 10 
and 15 and just move right through with those , 
please. 
THE COURT: J ust a moment, Coun sel , I 
can' t keep trac k of you . 
MR . VEEDER : Your Honor , they are j u s t 
a series of photographs. I wi ll go on . I wi l l just 
take them one at a time. It ' s simpler . 
Q 14-1 3 , please. 
A Colville Exhibit 14-13 is a photograph looking 
toward the mouth o f No Name Creek ou t i nto Omak 
Lake whi ch shows. very nicely some of t h e recreati on 
that goes on in t h e l ake . It also shows t h e 
channel through which the Lahontan cutthroat t r out 
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come into t o proceed up to No Name Creek spawning 
area. 
MR. VEEDER : We offer 14- 13 i n evidence, 
Your Honor. 
MR . PRICE : Could I have the date that 
the photograph was taken? 
THE WITNESS : I don 't have the exact da t e , 
no . 
MR . VEEDER : Will you get that for u s ? 
THE WITNESS : Yes, I wi ll. 
HR. PRICE : Do you know who took t h e 
photograph? 
THE WI TNESS : This picture was taken by 
Mr. Gary Passmore , hydrol ogist fo r t he Tr ibe . 
Q Is i t a correct depiction of the area set f orth, 
to your personal knowledge? 
A Yes, it is. 
Q Does it ref l e c t t h e s t atu s of t he area a s i t 
presently exists , Dr . Koch? 
A Yes, it does . 
MR. VEEDER : We renew the off er , Your 
Honor . 
THE COURT : 14- 13 will be a dmitted. 
(Colville Exhi bit 14-1 3 is 
admitted . ) 
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Q (By Mr. Veeder) Would you refer to Colville Exhibit 
14-23, please . 
A The Court has the only copy. 
THE COURT: Counsel , I'm going to take 
the afternoon recess a t this time, and during the 
recess you can get these in order so you c an get 
them al l admitted or at least offered, I s houl d say, 
not admitted. 
MR. VEEDER: All rig h t. 
THE COURT : Court will be in recess for 
15 minutes . 
THE BAILIFF : Court stands at recess f or 
15 minutes. 
(Afternoon recess is t aken.) 
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Q Would you proceed , Dr . Koch, in regard to t he 
phot ograph you have there , please. I t h ink it is 
14- 23; is that right? 
THE CLERK OF THE COURT : That is corr e c t. 
A Prior to recess I was asked f or the date on t hese 
pictures . It was July 9 , 1 97 7 in the afternoon . 
MR. VEEDER : Did you get that? 
MR. PRICE : That is the dashed l ine on 
37-27? 
THE WITNESS: Oh, no , I was thinking o f 
the pictures. 
MR . PRICE : Oh I excuse me . What was the 
date on t hat? 
THE WITNESS : July 9 1 1977 in the 
afternoon. 
A Referring t o Colvill e Exhibit 14- 23, that is a 
photograph -- and all of these were essentially 
taken in the same day it is a photograph s h owing 
the s t ructure used to operate the Merwin fi s h trap 
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on Omak Lake to catch adult spawning fish for 
spawn taking and monitoring the population trying 
to seek t he upstream waters of No Name Creek spawning. 
MR. VEEDER: We offer 14-23, Your Honor. 
MR. PRICE : I have no object ion , Your 
Honor . 
MISS ECKERT: No objection. 
THE COURT: 14-23 is admitted . 
(Colville Exh ibit 14-23 is 
admitted.) 
Q (By Mr. Veeder) Would you refer to 14-14 , Dr. 
Koch, p l ease. 
A Colvil l e Exhibit 14-14 is a photo graph looking 
upstream from the approximate same point as the 
previous photograph showing where the YCC students 
c l eaned the channel out making it accessible to 
f ish migrating upstream. 
MR. VEEDER : We offer 14-14 , Your Honor. 
MR. PRICE: No objection. 
THE COURT: 14-14 is admitted. 
(Colville Exhibit 14- 1 4 is 
admitted .) 
Q (By Mr. Veeder) Would you refer to 14- 12 , Dr. 
Koch, please. 
A Colville Exhibit 14-12 is a photograph of four adult 
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Lahonton cutthroat trout migrating upstream. These 
photographs were taken in May -- I don ' t know t h e 
exact date -- of the adults migrating upstream 
toward the spawning areas. It gives an indication 
of the size of t he fish t hat were in the spawning 
run this year . 
MR. PRICE : If I migh t inqu i r e, Yo ur 
Honor, briefly. 
THE COURT: You may. 
VOIR DIRE EXAMINATION 
BY MR. PRICE: 
Q What is the location o f this picture, where it would 
have been tak en? 
A That picture is approximately in the area o f Colville 
Exhibit 14- 14 prior to t h e culvert , t he f i r s t c ulver t. 
Q And did you take this picture? 
A No , I did not . Gar y Passmore took that pictu re . 
MR . VEEDER : Is it a fair depict ion of what 
is shown? 
THE WITNESS : Yes , it is. 
Q (By Mr. Price) And you are personally familiar with 
t h e location of the picture? 
A Yes. 
THE COURT : Any objec t i on ? Hearing none , 
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No. 1 4-12 is admitted. 
(Colville Exhibit 14- 12 is 
admitted.) 
DIRECT EXAMI NATION CONTINUED 
BY MR . VEEDER : 
Q Would you refer to 14- 10 , Dr. Koch , and state into 
the record what is depicted there . 
A Colville Exhibit 14- 10 is a photograph o f two adult 
Lahonton trout that have paired up and t hey are 
either in or about to b egin the spawning act up ln 
the s pawning gravels o f No Name Cr eek and this is 
where they will go through and they will clean t he 
grave ls with their tails to prepare the egg bed 
which they will later de posit their eggs in and 
the spe rm over the top to fertilize them . 
MR. VEEDER : We offer 14-10, Your Honor . 
THE COURT : 14- 10 is admitted . 
(Colville Exhibit 14- 10 is 
admitted . ) 
Q (By Mr . Veeder) Would you re fe r to 1 4- 15 , Dr. Koch , 
and state into t he record what is depict ed t here. 
A Colville Exhibit 14- 15 is a photograph of the 
spawning g r avel establi shed by the YCC program 
s howing you the planking on the side and the gravel 
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in the bottom which provide substrate for the fish 
go spawn in and it is in the entire area of the 
stream where we had approximately 33 redds created 
where the adults had deposited their eggs. 
MR. VEEDER: We offer 14-15 in evidence, 
Your Honor. 
THE COURT: 14-15 is admitted. 
(Colville Exhibit 14-15 is 
admitted . ) 
Q (By Mr. Veeder) We refer to 14-16, Dr . Koch , and 
would you state into the record what is depicted 
on that exhibit? 
A Okay. Colville Exhibit 14-16 is another view of 
the spawning gravel giving a closer shot of the 
actual gravels that are in the channel showing you 
the existence of the whole renovated area which 
provides substrate for the fish to spawn in . 
MR. VEEDER : I offer in evidence 14-16, 
Your Honor. 
THE COURT : It will be admitted . 
(Colville Exhibit 14-16 is 
admitted.) 
Q (By Mr . Veeder) .Refer to 14-11. Would you state 
into the record what is depicted there. 
A Colville Exhibit 14-11 is a photograph that you 
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have to look very carefully at and you can see a 
small Lahonton cutthroat trout in the center of it . 
On the exhibit entered in the Court I have a white 
circle drawn around t he fish t hat is swirarning i n t he 
stream. The fish hatched out very successfully and 
if we think in terms of the 33 r edds and , say , take 
a conservat ive number of 2, 0 00 eggs per fema le and 
assuming one f emale creates one redd and frequently 
we will see more than one f e male usi ng the same 
redd, we estimated t hat approximately, based on those 
33 redds , about 67, 0 00 fish wo uld be produced . 
Q Would you state i nto t he record , Dr. Koc h, t he 
reason why have you an opinion -- strike the 
first part of that . 
Have you an opinio n a s to the desirabili t y of 
having natural spawn of the character t hat you took 
on in 1977 , please . 
A Yes , I do . 
Q And woul d you state into t h e record what t hat is. 
A Whenever we can have natural repr oduct ion or the 
product ion of wild s t ock to our population , we tend 
to maintain a hardier population . 
To give you some example, in a hatchery condition 
which we often refer to as domes t icatio n of fish , 
the fish are fed. They receive a handou t every day 
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in terms of food. Their predators are not present. 
They don 't have to worry about avoiding predators 
and they are totally protected throughout their 
hatchery existence, and hatcheries tend to maintain 
their own brood stocks in capt ivity all the time 
which aga i n further domesticates t he population and 
in a long term situation we tend to lose genetic 
diversity that is required . 
Once the fi sh hit Omak Lake when they are stocked 
in there from the hatchery, the firs t t h ing they have 
to do is regulate physiol ogically the higher salt 
concentration that is present in Omak Lake as 
compared to the hatchery , and in the nat ural s ystem 
they wil l migrate down gradually to this alkaline 
saline water and adapt to i t very nicely. Another 
thing they have to do when they land in Omak Lake 
from a hatchery is they have to immediat ely start 
seeking out foo d and they meander for a l ong time 
until they learn to feed in the natural system, 
whereas, again, in the· natural sys t em, they have 
grown up in this entire type of existence. Th e 
third thing that they encounter is one o f the big 
fish behind them t hat would love to consume them 
in the process before they have a chance. 
So, t heir total viability from the hatchery is 
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greatly reduced as compared to being produced in 
t h e natural wild state . 
Q Now, have you had an opportunity, in your own 
personal experience, to c o mpare the fish that 
have hatched , we r e spawned and hatc hed and l i ved 
in No Name Creek as they relate to o t her, for 
example , the hatchery fish with whic h you have 
acquaintance? 
A Yes , I have . 
Q And would you state into t he record the resul t s o f 
your comparison in t hat connection , Dr. Koch . 
A We did quite a bit o f sampling through the summer 
on the popu lation in No Name Creek as to the way 
they were develo p i ng and t he way they were surviving 
and I i nquired with Mr . Walt Grimes who runs the 
Winthrop National Fish Hatchery that stocks Lahonton 
cutt hroat trout in Omak Lake , to make a comparison , 
and he had compared them in the natural as well a s 
t he hatchery as well as I had, and we concluded that 
the growth rat e in. No Name Creek was about doub le 
that of the hatchery condition. 
Q And when you say "double that ," what does that mean? 
A Well, in the No Name Creek channel the fish by the 
6th of October h ad reached a mean length of 
Q 6th of October o f when? 
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A 1977. 
Q Go ahead. 
A Had reached a mean length, and this is the average, 
of a little over, slightly over three inches . 
All right, the normal stocking size of the f ish 
when they put them in Omak Lake which , from the 
same eggs apply, will b e next month, the fish 
usually run three to four inches in length , so we 
were about twice the size that they were in the 
hatchery back in October of '7 7. 
Q And what does that difference mean f rom the 
standpoint of the kind of mature fish that one 
can reasonably expect under those circumstances? 
A Well, in the long term situation by maintaining 
this wild stock contribution to the popul ation, we 
will maintain hardier, more viable fish for the 
population of Omak Lake. 
Q Now, would you proceed to Exhibit 14- 17 and state 
into the record what is depicted on that photograph, 
please . 
A Okay . Colville Exhibit 14-17 is another photograph 
of a cutthroat trout, Lahonton cutthroat trout , 
that hatched out in the gravels of No Name Creek and 
on the Court ' s exhibit there I have a wh ite arrow 
drawn indicating where it is at. 
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The reason on both Co l ville Exhibits 14- 11 
and 14- 17 that I pointed these out , it shows you 
very nice l y t hat the camouflage coloration that 
t h e fish have at a very early age whi ch is a 
p r otective mech anism. In a hatchery situat ion, 
they don ' t have this t ype of coloration. They 
are all the same color. They can be light in 
c o lor , a l l of t h em alike , o r dark in color , all 
of them a l ike , and this provides -- t h is shows 
you the natura~ environment . It ' s very good 
protective coloration and camouflage . 
MR . VEEDER : I offer 14- 17 , Your Honor . 
THE COURT : That is the one he j ust 
MR . VEEDER : I mean all right . 
Q Move to 14-18 , Dr . Koch , please. 
A Colvil l e Exhibit 1 4-18 is an example of the fish 
that we caught , electro- fishing in No Name Creek 
on October 6 , 1977. Again , it shows you the good 
color ation, the fin coloration on the fish , t h e 
good spawning wh ich provides t he good p rotect ive 
co l orati on to the natural environment that we don ' t 
normal ly see in hatchery conditions . 
MR . VEEDER: I offer 14 - 18, Your Honor . 
THE COURT: Objection? 
MR . PRICE : No objection . 
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THE COURT: I think back on 14 -11 . I 
don't think we ever admitted that. 
MR . VEEDER: I make an offer on that, Your 
Honor . 
THE COURT: All right, we wil l consider 
14-11 , 14-17 and 14-18 are each offered. Each 
will be admitted . 
(Colville Exhibit s Nos. 
14-11, 14-17 and 14- 18 
are admitted . ) 
Q (By Mr . Veeder) Would you refer to 14-19, Dr . Koch. 
A Colville Exhibit 14-19 is an example of the catch 
that we got on October 6, 1977, when we were trying 
to get the fish out of No Name Creek when we were 
going to turn the water off for the end of the year . 
This shows you the good healthy condition of 
the fish that we caught and we took these fish and 
planted them back down at the mouth of No Name 
Creek so they could acclimate gradually into Omak 
Lake . 
MR . VEEDER : We offer 14- 19, Your Honor . 
THE COURT: 14-19 will be admitted . 
(Colville Exhibit 14-19 is 
admitted.) 
Q (By Mr . Veeder) 14-20, state into the record what 
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is depicted there. 
A Colvi l le Exhibit 14-20 is representative of an example 
of the adult male Lahonton cutt hroat trout that is 
frequent l y caught in the wat ers of Omak Lake and 
these are the fish that come up into No Name Creek 
to spawn . 
MR. VEEDER: We offer into evidence 14-20. 
THE COURT : It will be admitted. 
(Colvil le Exhibit 14-20 is 
admitted.) 
Q (By Mr . Veeder) Dr. Koch, I hand you Colville Exhibit 
14-21 and ask you to state into the record what it 
is, the circumstances that it came in that flight 
or whatever it is , and who did it. 
A This is a specimen of the Lahonton cutthroat trout, 
Colville Exhibi t 14-21 that we caught on October 6, 
1977, when we were trying to remove fish from the 
creek to put them in Omak Lake . This is by far no t 
the largest fish we caught, but when we preserve 
them, the fins tend to normally jus t cling to t h e 
body and this was an example where they didn 't do 
that so you could get a good representative feel 
for what the fish are. 
It shows go6d condition factor or good healthy 
specimen, good growth and. good coloration which , if 
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you look carefully at it, you can see why it would 
blend very nicely into a rocky type substrate in a 
stream condition . 
Q And that was from No Name Creek ; right? 
A Yes, it was. 
MR. VEEDER : We offer in e vidence 14-21, 
Your Honor. 
THE COURT : Hearing no objection , it will 
be admitted . 
(Colville Exhibit 14- 21 is 
admitted.) 
Q (By Mr . Veeder) I hand to you , Dr . Koch, Colville 
Exhibit 37-16 , 37- 17 and 37-18, and ask you to state 
into the record what those exhibits are , please. 
A Colville Exhibit 37-16 is a U.S . Government 
memorandum from Frank Halfmoon who is the fishery 
biologist for the United States Fish and Wildli fe 
Service at Grand Coulee and he wrote me t his 
memo at a time I was doing a feasibility study for 
the Colville. Confederated Tribes on the development 
of a hatchery and I asked him to provide to me his 
estimation of the various species of fish on the 
Reservation and what their productive potential 
would be . The reason it is significant here, I 
believe , i s that --
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MR. PRICE: Excuse me, Dr. Koch. 
Before we go further, Your Honor, I assume 
that this witness is not competent to testify to 
that document. 
HR. VEEDER: Why is that? 
MR. PRICE: I do not believe he prepared 
it and the study was not made by Dr. Koch. It's 
a letter addressed to him and we do not have the 
individual who prepared it here to cross-examine, 
I assume. 
THE COURT: Counsel, again, your objection 
goes to what I have told counsel throughout this 
trial, that I expected counsel to settle the 
question of authenticity before you came in to 
Court. 
MR. PRICE: Your Honor, if I can --
THE COURT: If you have a serious question 
about it, of course I will have to sustain the 
objection. 
MR. PRICE: I would respond to that. I 
realize that you have asked us to do this and we 
have been presented with voluminous records and we 
have tried to look through these and some of these, 
Counsel maintains they were available and they were 
there to see. We can only see so much and some of 
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these things we are seeing for the first time. 
Maybe that is our error. Maybe they were there, 
but we made a diligent effort to try and review these. 
When Dr. Koch was presented with his exhibits , he 
was not presented with near the number of exhibits. 
We saw maybe four or five in the room, so I'm sorry 
for taking the Court's time, but we did make an 
attempt. 
MR . VEEDER : I want to respond to that, 
Your Honor. 
THE COURT: Go ahead. 
MR. VEEDER : You directed us on , you said 
Monday before we convene on the last time we met, 
you said meet with counsel, show them the exhibits 
and have them reviewed. There is not an exhibit 
here that was not in the room where we met. They 
were all there. Mr. Price, personally, was there. 
I witnessed that . Every one of these exhibits were 
there, and there was no complaint by anyone at any 
time. In fact, Mr. Mack and the others went thro~gh 
these and I asked them, "Do you have any objection? " 
The answer was, " No. " 
I submit to Your Honor that we complied strictly 
with what you said and we are trying to comply with 
it now. 
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THE COURT : The objection as to foundation 
will be overruled. 
MISS ECKERT: Your Honor, I would like to 
interpose an objection on behalf of the State on 
the ground of authenticity. We have also seen it. 
There is no problem with that. 
It · goes to the question of hearsay and also the 
question of relevancy. There are a number of matters 
here that don't relate at all, as far as I can see, 
to the Lahonton program at Omak Lake, and to that 
extent I ' m not sure that those materials should come 
in, and to the extent that there are materials 
related to the Lahontan cutthroat fishery, I would 
prefer to have Mr. Frank Halfmoon here so that we 
can cross-examine, if necessary . 
1-iR. VEEDER : They should have brought that 
to our attention, Your Honor. This was an exhibit 
. that they were handed at that meeting. 
MISS ECKERT: Well, in that case, I should 
explain. I believe that we have had a major 
misunderstanding . Our understanding was that the 
purpose of that, of t he meeting prior to the hearings, 
Your Honor, was to determine the authenticity of 
the document and also to attempt to minimize voir 
dire type question, but not to essentially waive 
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Q 
A 
substantive objections based on hearsay or relevancy. 
THE COURT : My admonition to counsel did 
not go to the question of relevancy. After all, 
you can• t prejudge that , so your objection as to 
relevancy may have some merit. Certainly, the 
objection that the proposed exhibits contain matters 
complet~ly beyond the scope of this case is well 
taken. It contains matters that have to do with 
eastern brook , rainbow trout in other lakes other 
than Omak Lake . 
MR . VEEDER : But , Your Honor , we are only 
offering it in regard to relevancy to Omak Lake . 
THE COURT : The objection t hat it contains 
other material has to be wel l taken . Now , you may 
delete the other matters and resubmit i t. 
MR. VEEDER : We will delete it, Your 
Honor . 
THE COURT: Now, you are on 37- 1 7 . 
MR . VEEDER: May I have the wi tness delete 
it right now, Your Honor? 
Have you completed that, Dr . Koch, the e l imination? 
Yes . Yes, I have . 
(The exhibit is handed to 
Miss Eckert.) 
MISS ECKERT : If I might approach the 
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witness, Your Honor. 
Did you also intend to cross out on page 2, 
Dr. Koch? 
THE WITNESS : Oh, I didn ' t look at that. 
(The exhibit is handed to 
Miss Eckert and then to Mr. 
Price.) 
MR . VEEDER: We did make the offer on 
14-21. 
THE COURT : Counsel is examining . 
MR. PRICE: I have no objection . 
THE COURT : 37-16 will be admitted. 
(Colville Exhibit 37-16 is 
admit ted. ) 
Q (By Mr . Veeder) State into the record 37-17 and 
just proceed on with 37 - 18 because they are related. 
A Colville Exhibit No. 37-17 is a Tribal resolution 
from the Colville Confederated Tribes, No . 1977-387 
and it is a resolution which establishes the second 
fishing season for the cutthroat trout in Omak Lake. 
Q And what have been your functions and responsibilities 
in connection with that resolution and with regard 
to the fishi?g in Omak Lake, please, sir. 
A I worked with the Fish and Wildlife Department, the 
Colville Tribes, and the Fish and Wildlike Committee 
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of the Business Council in offering recommendations 
for the fishing season. 
MR. VEEDER: We offer 37-17, Your Honor. 
THE COURT: Hearing no objection, it will 
be admitted . 
(Colville Exhibit 37-17 is 
admit ted. ) 
Q (By Mr. Veeder) Please refer to 37-18 and state 
your responsibilities in connection with the Desert 
Research Institute as that pertains to the resolution, 
please. 
A Colville Exhibit 37-18 is a resolution which autho-
rized the Desert Research Institute to monitor the 
summer activities, last summer , on the p opulation 
of the Lahonton cutthroat trout that spawned in 
No Name Creek naturally last summer which was 
carried out by Mr. Cooper of the Desert Research 
Institute . 
Q Under your dire ction? 
A Under my direction. 
MR . VEEDER: We offer 37-18, Your Honor. 
THE COURT : Hearing no objection, it will 
be admitted. 
(Colville Exhibit 37-18 is 
admitted . ) 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 1721 Koch - Direct 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
MR. VEEDER; Your Honor , I wish to renew 
our offer on the Exhibit marked Walton Source and 
Distribution o f Pollution which has been marked 
37-SA, and, Your Honor, as I recall, you sustained 
the objection? 
Well, at least it will be in the record. 
THE COURT : It will be in the record, but 
it is not admitted . 
MR . VEEDER: Thank you , Your Honor. I 
have no further questions. 
THE COURT; Mr. Price, on cross-examination. 
MR. PRICE: Thank you, Your Honor . 
Good afternoon, Mr. Koch. 
THE WITNESS: Good afternoon, Mr. Price. 
16 CROSS-EXAMINATION 
17 BY MR. PRICE: 
11 
19 
20 
21 
22 
23 
24 
25 
Q The trout were introduced in 1968; is that correct? 
A That was the first large scale introduct ion, yes. 
Q And from 1968 apparently you had no involvement 
until 1974; is that correct? 
A That is correct. 
Q When you carne on the scene in 1974 did you make a 
study of the existing fishery at that time, as it 
existed at Ornak Lake? 
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A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Not a specific study in Omak Lake. I did a general 
stream survey, stream and lake survey of the whole 
reservation to get a view for the total fishery 
resources of the Colville Reservation. 
Right. What I 'm getting at is , did you make a 
determination as to the viability of the Lahontan 
fishery in Omak Lake when you came on the scene in 
1974? 
In a very precursory way at that point, yes. We did 
some fishing with hook and line to determine what 
some of the fish were doing in a general way to get 
a feel for what the population was doing, but it 
was not intensive at that point . 
It was not what? 
Intensive at that point. 
All right. To the extent that you did make this 
study, did you determine that the fishery was 
surviving and was viable? 
It was surviving and it was, appeared to be viable 
at that point in time. 
All right . And is it my understanding from '68 up 
until the time until 1974 there was no channel 
renovation that was carried out under your di.rection; 
is that correct? 
That is correct. 
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Q And the fish had continued to survive and thrive? 
A They survived in Omak Lake. They did no t reproduce . 
Q They were reproduced in a fish hatchery i n Winthrop, 
Washington; is that correct? 
A Th at is correct . 
Q And that program had been carried out since they 
were first introduced in 1968? 
A Yes. 
Q And as a matter of fact, even with t h is channel 
renovation program t hat had been carried out under 
your direction , the fish hatchery portion o f the 
program will s t ill continue; will it not? 
A That is somewhat in question at this point in time, 
Mr . Price, in the sense that Winthrop National 
Fish Hatchery through funding of the Bure au of 
Reclamation is being converted back to a salmon 
hatchery and getting o ut of t he trout business. 
Q Okay. I believe in the deposition we took of you 
in January -- correct me if I 'm wrong on the date. 
A January 6. 
Q I inquired of you as to whether o r not it would be 
necessary to continue fish hatchery port ion of t he 
program in order to propagate the fish properly, 
and I thought your answer \tl7as in the affi rmative , 
that yes you would have to continue some kind of 
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fish hatchery program in conjunction with the stream 
flow. 
A That is true, and the reason I say that is because 
if you look at the surface acres of Omak Lake being 
somewhere in the range of 3200 surface acres and 
you look at the general stocking programs that we 
have, for, say, similar bodies of water, it says 
that we will have to have somewhere in the range 
of l to 1.5 million fish annually stocked in Omak 
Lake to make it a fully developed fishery. The 
hatchery will not do that. The No Name Creek will 
not do that, and so what we are saying is we need 
the hatchery; we need No Name Creek to get as much 
wild stock into that population as we can possibly 
have to maintain the genetic diversity in the gene 
pool. 
Q Okay. The fish will survive in that lake irrespective 
of whether you have a certain number per surface 
acre . That is not essential to the survival of the 
fish; is it? 
A No, but if we are talking ful l development -- they 
will survive in the water , yes. 
Q Okay. You testified extensively about what you feel 
to be the hardier species developed by manually 
manipulating the No Name Creek stream channel as 
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it enters Omak Lake . However , in your testimony 
earlier on, you indicated that the growth of the 
Lahonton fishery had reached optimum size and 
were growing at the rat e of 18 to 19 centimeters a 
year which is considered to be their opti mum 
condition; is that not true? 
A I said that what we have seen is optimum growth . 
We don ' t know exactly what the optimum woul d be , 
say , in any given environment , and i n Omak Lake, 
for example , each fi s h has had, say, somet h i ng like 
70 or 80 acre- feet per individual f i sh t o sur vive 
in which may be above optimum conditions , b ut we 
have to maintain at least optimum to make it a 
totally viable productive fishery . 
Q All I ' m getting at is that b e fore t he development 
of the No Name Creek channel, t h e fish through t he 
fish hatchery program were developing according to 
what you would classify as optimum in comparison 
t o fish in Pyramid Lake , let ' s say. 
A Ye s , they were , but you hav e to stop and think that 
the egg suppl y that got this population started 
came from a wi l d stock population a t Summit Lake 
and if we conti nued gene r ation after generation 
after generation to utilize , you know, t h e same fish 
and don ' t allow any of this natural selective pressure 
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to work, it will tend to make our gene pool narrower 
and narrower and make the fish, say, less adaptable 
to, say, changing conditions in the future . 
Q Wouldn ' t the fish over time whether they come from 
a fish hatchery or s tream, become more adaptable to 
that condition? 
A Not necessari l y. 
Q But it doesn't necessarily make a difference wh ether 
they come from a fresh water stream as to whether 
they develop better in the saline lake or whether 
they come from a hatchery; does it? 
A From the biological point of view, you end up with 
a much hardier fish from the natural reproduction 
in the stream. 
Q Are we talking in degrees? 
A Say , i f over a 20 year period probably a c lassic 
example is the Donaldson trout that was done through 
natural, y ou know, man selected reproduction studies , 
they had developed t his totally new strain of trout 
that is, you know, totally different than the 
original one they s t arted from , and they can ' t get 
back to the original one from that stock now . In 
other words , they have selected the gene pool and 
if hatchery conditions select from the same gene 
poo l generation after generation, you are . going to 
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lose some of that diversity that you have in the 
natural system. 
Q These fish, obviously, are not indigenous to Omak 
Lake, that we have been talking about; is this 
correct? 
A You mean 
Q They we ren't f ound naturally here. They had been 
brought in and developed here. 
A These were brought in . The original cutthroat trout 
occurred throughout this entire drainage, you know, 
historically, and the Lahonton cutthroat trout is 
one that evolved off from that in the Lahonton 
Basin of western Nevada . 
Q I'm talking about Omak Lake now. They did not 
occur naturally in Omak Lake area; did they? 
A They did not evolve with that system, no. 
Q What factors -- you say there were a lot of pressures 
put on them in the Pyramid Lake area and such and 
you were trying to find other sources for these 
fish, what determinations go into determining whether 
Pyramid Lake can be put to other uses that harm this 
fish and the fish be removed to another area for 
competing uses of water in a new area . 
A I don't really know what you are referring to as 
"other uses.'' 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 1728 Koch - Cross 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q You referred, I believe, that in Pyramid Lake there 
were demands upon the water from time to time t hat 
cut off some of the resouces available to the fish 
there, and this was endangering the species. 
A Right. 
Q I take it those demands were what -- from man-made 
demands on the wat er for irrigation and other uses? 
A Yes, they were. 
Q Is there any criteria that determines how the 
Lahonton fish would compete with irrigation whether 
it be in Nevada or Washington or anywhere e l se? 
MR. VEEDER : I object to the question , 
Your Honor, it calls for a legal conclusion, as 
near as I can t ell. Secondly, it sounds like 
argumentation as far as I can tel l. 
THE COURT: Overruled. I think he has 
called for a professional opinion. 
A Would you restate your question. 
MR. PRICE: Could you read it back, please . 
I don't know if I can restate it . 
(Reporter read back question 
lines 9 to 11, page 1729.) 
A I think it is a case in the Omak Lake situation 
where the Colville Tribes have made the man~gement 
decision to manage the system for both the fishery 
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and the agricultural systems that they have 
developed . 
Q I was not talking about the Colville Tribe , I was 
talking about the fishery in the United States 
Government. Apparently you are working with the 
United States Government in connection with the 
Lahontan trout ; is that correct? 
A In terms of the Omak Lake fishery . 
Q Yes . 
MR . VEEDER : He answered the question . 
Q (By Mr . Price) Is the answer to my question that 
there are no criteria in terms of the competing 
uses of water for endangered species versus 
irrigation or some other use? 
A Well , if y ou look at the true sense of what we 
work under of the Endangered Species Act, I can 
think of two examples where the Endangered Species 
Act has taken precedence over agriculture. 
Q Where would those areas be? 
A One is the Buck fish case in Devil ' s Hole and the 
other is Calico Darn. 
Q All right . 
A The Hill case . 
Q Were any criteria employed as far as you were 
concerned , personally , in involving the Lahontan 
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fishery in Omak Lake? 
A Any criteria? 
Q Right. 
A I stated, recommended , say, minimum flows to maintain 
the fishery and the natural reproduction in the 
renovated section of No Name Creek to the Tribe 
and the committee with the Paschal Sherman School 
irrigation project. 
Q Was there a natural fishery in the No Name Creek 
portion that you renovated prior to the introduction 
of the Lahonton fishery? 
A Just upstream from where we renovated, up where the 
Colville sump and pump is located below the granite 
lip, there was a small resident population of brook 
trout in there, yes. 
Q What happened to that brook trout fishery? 
A As far as I know, it's probably still there. 
Q Wasn't a determination made that it should be killed 
out so as not to compete with the Lahonton fishery? 
A No, it will not directly compete with the Lahonton 
fishery. 
Q That doesn't appear in one of your reports? 
A I think we considered it a t t he time, but they seem 
to be restricted to that rocky, gravelly area above 
that sump below the granite lip where the Lahonton 
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cutthroat trout do not get because we didn't renovate 
that far . 
Q Okay. The Lahonton fish in Omak Lake prior to 
renovation, it wasn ' t feasible for them to go up 
No Name Creek as the natural channel existed; is 
that correct? 
A There were a few that went up through the weeds 
and the marsh area but t hey didn't get very far , 
no. 
Q Did the area consist of a marshy, swampy, weedy 
area at the mout h of Omak Lake? 
A Approximately a hundred yard upstream from t he 
mouth of t he str eam, yes . 
Q Doctor , the species has been upgraded from an 
endangered species to a t hreatened speci e s; is t hat 
not correct? 
A That is correct . 
Q And by upgraded , I am inferring that a t hreatened 
species is not as critical as an endangered species. 
A Right , it is not quite as likely to go extinct quite 
as rapidly, let ' s say , as i t once was. But we have 
reason to be very concerned in the sense that our 
Walker Lake population is declining rapidly at this 
point in time . 
Q Cal l ing your attention to Colville Exhibit 37-l5 
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Q 
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Q 
which, as I understand it, reclassified the species 
from endangered to threatened --
Yes. 
-- it spells out in there specific areas where the 
fishery is promulgating itself and apparently 
surviving . 
Yes. 
No where in there does it mention Omak Lake as 
Congress havi~g relied on Omak Lake as reason for 
upgrading it to a threa t ened species; does it? 
Congress does not publish those regulations. 
I'm sorry. Whoever published this regulation did 
not consider Omak Lake as being one of the 
determinations in upgrading ; did they? 
It was not considered in that determination of 
1975, no, because the full status of this population 
was not known at the time. The Fish and Wildlife 
Service who cooperated with the Tribe in establishing 
this population is the one that publishes this 
regulation through the Department of the Interior . 
You are talki~g about Walker Lake popul ation, you 
keep referring to that. Even with the problems in 
the Walker Lake area, the species still has not 
been r eclassified as an endangered species. It is 
still on the upgrade to t hreatened species. 
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A Our report just carne out on the Walker Lake situation 
and it was published in the International Symposium 
on Desert Lakes, and I had a discussion with the 
Endangered Species Office in Washington, D.C. and 
they very much want to receive that material so they 
can take another look at the status of the species . 
Q At the present time, I guess the answer to my 
question would be , no, it hasn't been reclassified . 
A It has been reclassified from endangered to threatened 
but there is a possibility of it going back to 
endangered. 
Q Okay . 
A The Omak Lake population, the way it is coming along, 
may prevent it from going back to an endangered 
status . 
MR . PRICE: May I approach the witness , 
Your Honor . 
THE COURT: You may. 
Q (By Mr . Price) Dr . Koch , showing you Colville Exhibit 
37-SB, that is an aerial photograph which you have 
previously identified; is that correct? 
A That is correct . 
Q And I believe in identifying it, you went on to 
make comments that you could observe a big brown 
patch on there that you related to effluent or 
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pollutant in one form or anothe r? 
A That is correct. 
Q Are you familiar with what that brown area is on 
Walton ' s property? 
A That is an area where cattle concentrate and 
also where some of the waste materials wash toward 
No Name Creek. 
Q Would you be surprised to learn that that is the 
orchard planted on the Waltons ' propert y and that 
they don't normally allow cattle to wander through 
the orchard? 
A I have seen cattle in there in previous years . 
Q You have? 
A Yes . 
Q Are you familiar that that is Waltons ' orchard 
property? 
A Which area on this are you referring to, Mr. Price? 
Q Maybe you should clarify for me what you mean by 
the large brown patch on there, if you can 
designate it for us, please. 
A I'm talking in the area from his barn area on the 
east side of the road , say, in this area, and coming 
in this direction and you see the dark areas in here. 
Which are a are you referring to in t e rms of the 
orchard? That is right here. 
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Q 
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Q 
A 
Q 
A 
Q 
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Q 
A 
Q 
A 
Correct. 
I ' m south of his driveway. 
You are south of his driveway and you see brown 
patches there that are south of the driveway that 
indicate to you that that is a polluted area? 
It is, yes. 
When was that p i cture t aken? 
This picture was taken in August, 1977 . 
Is t hat a high period of runof f, snow runoff or 
anythi ng of that nature that would be causing 
that material to move into the creek? 
No, it was a very dry period. 
Now , specifically with regard to your observations 
on pollution , calling your attent ion to Colville 
Exhibit 37-27 , you have measurements of co l iform 
counts at Flume A, Flume B and Flume C. Do you 
put this in relation to potable water standards, 
drinking water standards? 
Yes . 
And does the Lahonton fishery depend upon potable 
water for its survival? 
We can 't real ly determine that exactly . What I 
said, though , that that fecal coliform count 
merely gave us an indication that animal wastes 
were being received into the stream waters . 
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Q 
A 
Q 
A 
Q 
A 
Q 
A 
Does the Lahontan spawn or move up above the granite 
lip? 
No, they don't . 
Then this exhibit doesn ' t have much relevancy in 
terms of Flume A, Flume B or Flume C , because the 
fish aren ' t in that area; are they? 
In terms of fish being in that area, it is not 
relevant, but it gives you an indication of the 
organic waste material that is being transport ed 
in the stream. Much of it may not be dissolved 
and much of it may settle out into the grave l 
areas below the granite lip which would create 
septic conditions. 
I notice on your exhibit that be l ow the_ granite l ip , 
apparent l y not only can the fis h drink the water, 
but I coul d drink t he water safely ; is that correct? 
I ' m not quite sure of that, at some times. 
According to you r exhibit here , it shows that t he 
coliform count doesn ' t reach even 250 . I suppose 
that is per some hundred thousand or somethi~g. 
But I just merely said we were using that to 
indicate that animal wastes were being received 
by the watei, and with this organic material, and 
I can show you right at the mouth of No Name Creek 
where this brown ooze ·is covering· the bottom of 
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the stream which is organic in nature. I ' m not 
sure that anyone would want to dip a g l ass of that 
and drink it . 
Q Organic material moves naturally down any stream 
channel; doesn ' t it? 
A That is true. 
Q And that is one of the things you consider when 
you are trying to pick out an appropriate stream 
channel for the spawning of these fish; isn ' t it? 
A But it is the case here where we are getting more 
than what normally passes down the channel when 
we see a build-up of it on the bott om of the stream. 
Q My question was, that is ·one of the thi~gs you take 
into consideration in trying to select an appropri ate 
stream f or the spawning ; isn 't it? 
A That is right. 
Q And isn ' t it a matter of fact. that you determined 
in your report, Colvill e Exhibit 37-9, that Kartar 
Creek which flow s -- which the Creek that flows in 
at the south end o f Omak Lake . I t is the sequel to 
the No Name Creek at the north end of the lake; 
right? 
A Well, restate that, please. 
MR. VEEDER: May I have that question, 
please. 
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Q 
A 
Q 
A 
Q 
A 
Q 
(By Mr. Price) Kartar Creek is the creek that flows 
into the south end of Omak Lake i isn ' t it? 
That is correct. 
Did not in Colville Exhibit 37- 9 you make a determina-
tion that Kartar Creek had better water quality than 
either No Name Creek or Beaver Creek? 
I'm not sure it was in that one or 39 - 10. 39-10 
is where we did the incubation ~xperiment . 
I n referring to page. 21 of your exhibit , I will cal l 
your attention to the comments on Kartar Creek. 
"Kartar Creek drains into the 
south end o f Omak Lake . The streambed 
is more open t han is true of No Name 
Creek. Fish shocking indicated that 
no resident fish of any species are 
present . Bottom gravels in nearly 
all of the streambed appears suitable 
for cutthroat trout spawning . Trout 
spawning migrations could easily be 
realized with a little renovation 
work. " 
Is that correct? 
Subsequent to that, and I --
Could y ou answer my question if that is a correct 
statement out of Exhibit 37-9 that you identified 
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A 
Q 
Q 
A 
Q 
A 
and offered in evidence to this Court? 
That is a correc t statement that is stated there, 
but I would like to add to that that subsequent 
Just a moment, Mr . Koch , you can add 
MR. VEEDER : Let the witness answer. 
THE COURT : No , he has answered the 
ques t ion. 
MR . PRICE : Thank you . 
Page 28 of that same report , Colville Exh ibit 37- 9 , 
provi_des that : 
"Th e c u t t h r oat trout has survived 
and grown wel l in Omak Lake and can 
provide an outstanding trophy fishery ." 
That comment was made i n a report dated May 2 , 
1975 , long before any renovation on t he No Name 
Creek channe l ; i s t hat not correct ? 
That is correct. 
"However , to do this it appears t hat 
a stock i ng progr am must be maintai ned to 
supplement t h e natural recruitment . II 
Is that stocking program what we are talking 
about from the fishery at Winthrop whi c h has gone 
on at Win t hrop up until that time ? 
Yes, but it is als o stated very clearly that any 
natural recruitment as well. 
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A 
Q 
A 
Q 
A 
Q 
It also provides in that report that : 
"Kartar Creek cou ld also pot en-
tially support natural spawning if 
stabilization of the sandy stream 
mouth can be accomplished. The 
streambed of Kartar Creek is made 
up primarily of. gravels which would 
be suitabl e for spawning . The 
water quality of Kartar Creek is 
good , . II 
Is that not correct ? 
That is correc t , and I think we have to look at 
the intermi ttancy of t he stream and we have to 
look a t t h e overal l c o s t of trying to stabi l ize 
that sandy, muddy delta at the mouth o f Kartar 
Creek . 
In your report, I don ' t have a date on it , b u t it 
is Colville Exhibit 37 - 10, this was a report on 
e9g survival, primarily ; was it not? 
That report was in -september of 19 75 and was 
essential ly a supplement to the first one . 
Did it. go into more detai l on egg survi val ? 
Yes , i t d id . 
And did not that report indicate t hat .the water 
temperature was the primary limiting fac t or in 
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the success of the e9g survival? 
A That is right , yes. 
Q Water temperature was the primary concern. 
A Because of reduced flows, primarily. 
Q Not coliform counts, or anything else, but water 
temperature. 
A Well, if you look in that report, Mr . Price, the 
egg mortality that occurred in No Name Creek occurred 
when Mr . Walton diver t ed the water upstream and 
the organic load was bei~g carried, you know , with 
a slowing of ve locity, dropped on top of the eggs 
and the water warmed at the same time . The water 
temperatures got to a point that would not allow 
incubation, but it was, in reality, a combination 
of warm water temperatures and probably low dissolved 
oxygen caused by this organic build-up in substrate 
over the eggs . 
Q Exactly. Didn ' t this report determine that in 
Kartar Creek much higher survival was realized. 
Mean water temperature over the five-week period 
was 51 degrees Fahrenheit which accounted for 45 
percent survival of the eggs which was the best 
result of any of the three streams that you studied . 
A That is correct, but as I testified earl ieL. 
Q Thank you. 
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A I testified earlier that --
Q Doctor , I'm sorry. 
THE COURT : You have answered the question. 
MR. PRICE : You have answered my question . 
Q Doctor, it is not necessarily the coliform count 
that detracts from the fishery as much as it is the 
fact that there is material in the water and if the 
water flow lessens that material can set tle out and 
cover the eggs and thereby prevent t heir hatching 
or developing ; is that correct? 
A That is correct. 
Q And so what you are looking for is a big stream 
with a certain amount of continuity in its flow. 
A Yes. 
Q And when you came there in 1974 the Tribe had not 
developed its irri gation project to the north that 
accounted for the heavy quanti ty of pumpi~g 1n ' 76 
and ' 77, had they? 
A That is righ t. 
Q And you are familiar with the fact that t he combined 
pumping of the Tribe and the Waltons might make it 
such that there woul d .not be any stream flow, as 
happened in late 19 77 ; is that correct? 
A Well, from a hydrologic point of view, I can 't real l y 
answer that . 
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Q Okay . What time -- there is a particular time of 
year that the flow of water from a fresh water stream 
is more important than others for the Lahonton 
spawning . 
A Making specific reference to No Name Creek? 
Q Making specific reference to the fishery in Omak 
Lake. 
A The spring spawning flows are probably the most 
critical. 
Q All right,and what period would t hat encompass, 
p l ease, in terms of weeks, months. 
A Okay , t his would vary from year t o year depending 
on climatic conditions, but I have projected t hat 
we woul d need water for attraction of spawning 
adults, for allowing t he adult to migrate upstream , 
and for the eggs to incubate for a period , 
approximately, May l to J u ly 1. 
Q That is the most critical time? 
A That is the most crit ical time because eggs will 
not incubate , for one t hing, in temperatures above 
55 degrees Fahrenheit and prior to the egg incubation 
perio d we have to have enough wat er in the stream 
to allow the adults to swim in it. 
Q Al l right, and after July l , what happens if there 
is no fresh water flow after July l. 
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A Well , my recommendat ion has been that we shou ld 
have approximately 1.5 cfs during the spawning 
attraction, spawning period and hatching , incubati on 
period , and then we could cut it back to .4 to .5 
cfs from there until the first of October . 
Q Let' s assume that there is sufficient water through 
July but then the water supply is cut off after 
July . Would the spawning, not the spawning , but 
the fingerlings then migrate or mo ve down into 
Omak Lake at that point? 
A That would probably be somewhat early for them 
because they woul d be just hatching out at that 
point in time . 
Q Wel l , hypothetically , can we say t hat they would 
follow what flow there was down into Omak Lake? 
A I would doubt it at that point because if they are 
just hatching , their swimming and l o comotive ability 
are very limited and they probably would not swim 
down . 
Q Okay. When is the earliest that they could move 
into Omak Lake ? 
A The typical experience of Lahonton c utthroat trout 
is that when t hey spawn , they start hatching, say , 
1n our climate in ·the Omak Lake and . No Na me Creek 
situation around the f irst of July t hey are hatching 
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out and then, say, 60 to 70 percent of them will 
return to Omak Lake within the first month , month 
and a half period after hatching. 
Q And that would take us through August, early part of --
A First to mid-part of August. 
Q Okay, and the fish could survive. In your opinion, 
would they then survive if they moved down to the 
lake under those conditions? 
A We would have to determine what the actual temperatures 
are when they hit the surface waters of the lake . 
But if the temperatures are suitable, yes, I feel 
they would survive. We will have stragglers that 
will stay on, l ike we saw this past year until 
October anyway, at which time most of the fish had 
gone downstream but we still got two or three hundred 
fish out o f the stream. 
Q In terms of the selection of No Name Creek channel 
versus Kartar , at the time you made your study of 
Kartar Creek, what uses, agriculturally, would be 
made of stream in regard to Kartar? 
A It was primarily pasture land. 
Q There are no heavy stresses being put on t hat 
portion, on that stream, similar to what are bei~g 
put on No Name Creek aquifer at the present time; 
is that correct? 
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No, because the stream is so intermit tant that it 
doesn't provide a goo d continuous supply of water. 
Where we did our egg incubation was right in the 
spring areas themselves that only reached t h e lake 
for a limited period of the year . 
What period of the year? 
Primarily during the spring runoff when other 
water from the watershed is entering the stream 
channel as well as the spring wat er. 
Doctor, do you have any photos of hatchery fish 
to compare with the naturally reared fish in terms 
of coloration? 
I don ' t have any with me, no . 
And do you have any f ish reared in a hatc hery in 
terms of the same time period for comparison 
purposes with the one t hat has been introduced as 
an exhibit here in the jar? 
No , I don ' t . I think, as I sai d , Mr. Price , t h is 
is not one o f the larger fish that was caught in 
No Name ·creek . In ·fact , it is probably on the 
smaller side . 
MR . PRICE : That is all I have , Doctor, 
thank you . 
THE COURT : Court wi l l be in recess until 
9 : 30 a.m. 
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THE BAILIFF : Court stands a t recess until 
(Evening recess is taken.) 
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